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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,277 
BRISTOL-MYERS COMPANY, 
Plaintiff-Appellant, 
Vv. 
FEDERAL TRADE COMMISSION, ET AL., 
Defendants-Appellees , 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE QUESTIONS PRESENTED * 

1. Whether the district court properly held that plaintiff's 
action--to enjoin the Federal Trade Commission from taking any 
further steps towards promulgating a Trade Regulation Rule 
regarding unfair and deceptive acts or practices in the advertising 
of nonprescription systemic analgesic drugs af, --was premature. 

2. Whether the district court properly dismissed plaintiff's 


claim seeking to enjoin the Federel Trade Commission from 


& case has not previously en ore Our, 


1/ These are preparations (e.g., aspirin) sold without a 
prescription which act throughout the bodily system to reduce 
pain without a reduction in consciousness. 


"“meking known to the public" any further steps it might take 
toward promulgating an analgesic Trade Regulation Rule. 

3. Whether the district court properly dismissed plaintiff's 
claim, under the Freedom of Information Act, 5 U.S.C. 552 (Supp. 
III, 1965-1967),for "any and all information or materials which 
might reasonably have relevance to the proposed Trade Regulation 
Rule, or which might be likely to lead plaintiff to information 
or materials which may be relevant thereto." 

COUNTERSTATEMENT OF THE CASE 

A. Nature of the Case 

The Federal Trade Commission has initiated a proceeding 
for the promuigation of a Trade Regulation Rule regarding 


unfair and deceptive acts or practices in the advertising of 
2 


nonprescription systemic analgesic drugs (App. 29-32). 

During the pendency of the Commission's ralemaking proceeding, 
plaintiff, a manufacturer of such analgesic preparations ("Bufferin" 
and "Excedrin"), brought this action to enjoin the Commission 

from (1) taking any further steps toward promulgating the 

proposed Trade Regulation Rule, or (2) making such steps "known 

to the public" (App. 4-48). Plaintiff's complaint also demanded, 
pursuant to the Freedom of Information Act, 5 U.S.C. 552(Supp. III, 
1965-1967), “any and all information or materials which might 
reasonably have relevance to the proposed Trade Regulation Rule, 
or which might be likely to lead plaintiff to information or 


z 7 “Epp.” rerers to the Appendix to priefs, riled pursuant 
Rule 30 of the Federal Rules of Appellate Procedure. 


One 


materials which may be relevant thereto" (App. 15). 


The Commission moved to dismiss the complaint, or 
alternatively for summary judgment (App. 52-116). The district 
court (Holtzoff, J.) dismissed the action, ruling (1) that 
plaintiff's attempt to enjoin the Commission's rulemaking 
proceeding was premature, and (2) that there was no merit in 
plaintiff's other claims (App. 118-124). 


B. Administrative Proceedings 


1. The Compission's Trade Regulation Rules in General 
a. Section 5(a)(1) of the Federal Trade 


Commission Act, 15 U.S.C. 45(a)(1), declares unlawful "Unfair 
methods of competition in commerce, and unfair or deceptive acts 
or practices in commerce." Section 12(b) of the Act, 15 U.S.C. 
52(b), declares the dissemination of a false and material 
advertisement with respect to a drug product to be "an unfair 
or deceptive act or practice in commerce." : 

The Act also contains a number of provisions empowering 
the Commission to enforce the foregoing statutory proscriptions. 
Section 5(b) of the Act, 15 U.S.C. 45(b), specifically authorizes 
the Commission, when it has "reason to believe” that Section 5(a) 
has been violated, to file a complaint seeking a "cease and desist" 
order against such violation, if it appears to the Commission 
that such a prOceeding would be "to the interest of the public." 
Section 5(2)(6) of the Act, 15 U.S.C. 45 (a)(6),; empowers the 


court's opinion is reported 4 ~ Supp. 
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Commission generally "to prdévent persons, partnerships, or 


corporations * # * from using unfair methods of competition 


in commerce and unfair or deceptive acts or practices in commerce." 
And Section 6(g) of the Act, 15 U.S.C. 46({g), empowers the 
Commission “From time to time to classify corporations and to 
make rules and regulations for the purpose of carrying out 
the provisions of sections 41-46 and 47-58 of this title." 

The Act further empowers the Commission "to gather and 
complie information concerning, and to investigate from time 
to time the organization, business, conduct, practices, and 
management of any corporation engaged in commerce * * *" 
(15 U.S.C. 46(@)); and "To make public from time to time such 
portions of the information obtained by it hereunder, except 
trade secrets and names of customers, as it shall deem expedient 
in the public interest * # * " (15 U.S.C. 46(f)). 

b. Since at least 1920, the Commission has 
interpreted the Act to authorize it to conduct rulemaking 
proceedings designed to prevent unlawful practices on an industry- 

e Act also authorizes the ssion "to make annua 
and special reports to the Congress and to submit therewith 
recommendations for additional legislation; and to provide 
for the publication of its reports and decisions in such form 


and manner as may be best adapted for public information and 
use." 15 U.S.C. 46(f). 


wide basis. See 29 Fed. Reg. 8370. te Commission's Rules 


presently describe "Industry Guides" as "administrative 
interpretations of laws administered by the Commission for the 
guidance of the public in conducting its affairs in conformity 
with legal requirements. They provide the basis for voluntary 
and simultaneous abandonment of unlawful practices by members 
of industry. Failure to comply with the guides may result in 
corrective action by the Commission under applicable statutory 


provisions. Guides may relate to a practice common to many 


2 7 In ¥.T.C. Am. Rep., 1920, p. 43, there 1s a description of 
e "trade practice submittal" procedure, which was the precursor 


of the present trade practice rule procedure: 


This procedure was instituted by the Commission 
as an instrument to assist the proceedings provided 
by statute for the elimination of unfair methods of 
competition, It had its origin in an effort to elin- 
inate, simultaneously and by the consent of those en- 
gaged in a given industry, practices which, in the 
opinion of the industry as a whole, were unfair. The 
trade submits its trade practices to the commission for 
the commission's information, It is employed in cases 
where a large number of complaints come to the commission, 
usually from persons in the industry, respecting a number 
of alleged unfair practices generelly prevalent in the 
industry, or respecting some practice which although of 
ancient and widespread usage in the trade is questioned. 
In such instances the commission has at times felt 
that a single proceeding might not present all the 
facts or that a single order, restraining as it 
would but a single concern, might tend to' be harmful 
rather than corrective. 


And as early at 1916, the Commission was issuing "conference 
rulings," i.e., advisory opinions, "(T]he Commission has 
interpreted, upon request, the laws which it is empowered 

to enforce." F.T.C, Ann. Rep., 1916, pp. 12-13; see id., pp.52- 
59. ; 


industries or to specific practices of a particular industry." 
16 C.F.R. 17.1(a). The Commission's Rules also provide that 
“Trade Rractice Rules" are "designed to foster and promote the 
maintenance of fair competitive conditions in the interest of 
protecting industry, trade, and the public." 16 C.F.R. 17.1(b). 
The Commission has issued approximately 20 Industry Guides and 
approximately 160 Trade Practice Rules.16 C.F.R. Subchapter B. 
In 1962, the Commission established general rules of 
procedure for the promulgation of "Trade Regulation Rules." 
27 Fed. Reg. 4609, 4611-4612. The Commission's Rules provide 
(16 C.F.R. 1.12): 


§ 1.12 Trade regulation rules. 


(a2) Nature and Suthorty- For the purpose of 
carrying e provisions of the statutes admin- 


uu 
istered by it, the Commission is empowered to prom- 
ulgate rules and regulations applicable to unlawful 
trade practices. Such rules and regulations (here- 
inafter called "trade regulation rules") express the 
experience and judgment of the Commission, based on 
facts: of which it has knowledge derived from 
studies, reports, investigations, hearings, and 
other proceedings, or within official notice, con- 
cerning the substantive requirements of the statutes 
which it administers. 


(b) Scope. Trade regulation rules may cover all 
applications of a particular statutory provision and 
may be nationwide in effect, or they may be limited 
to particular areas or industries or to particular 
product or geographic markets, as may be appropriate. 


(c) Use of rules in adjudicative proceedings. 
Where a trade regulation rule Is relevan oO any 
issue involved in an adjudicative proceeding there- 
after instituted, the Commission may rely upon the 
rule to resolve such issue, provided that the re- 
spondent shall have been given a fair hearing on 
the applicability of the rule to the particular 
case, 


6ne 


There are at present thirteen promulgated Trade Regulation 


Rules, including such subjects as: (1) deceptive advertising 
as to sizes of viewable pictures shown by television recéiving 
sets; (2) deceptive use of "leakproof," "guaranteed leakproof," 
etc., as descriptive of dry cell batteries; (3) discriminatory 
practices in men's and boy's tailored clothing industry $ and 
(4) misuse of "automatic" or terms of similar import as 
descriptive of household electric sewing cataneere The Commission 
has also issued Notice of Proposed Trade Regulation Rulemaking 
Proceedings with respect to, inter alia: (1) games of chance 
in the food retailing and gasoline industries (34 Fed. Reg. 218); 
(2) deceptive advertising of poisons (fungicides and rodenticides ) 
(34 Fed, Reg. 1773); and (3) unfair and deceptive acts or 
practices in the advertising of nonprescription systemic analgesic 
drugs--the rulemaking proceeding at issue here (32 Fed. Reg. 9843). 
Although none of the Trade Regulation Rules have yet been 
relied upon in any adjudicative proceeding, these Rules have 
been very effective in correcting unfair or deceptive acts or 
practices, and "the Trade Regulation Rulemaking function is an 
important aspect of the Commission's arsenal of authority with 
which to protect the public from unfair methods of competition 


8 7 See 10 C.F.R. Part G00; 33 Fed. Reg. SLL6, 34 Fed. Reg. 929, 


The Commission's Trade Regulation Rule against unfair or 
deceptive advertising and labeling in relation to the health 
hazards of smoking was vacated in 1964 on the sole ground that 
Congress wished to pre-empt the grea covered by the Commission's 
Rule for a limited period of time {expiring July 1, 1969). See 
29 Fed. Reg. 8324; 30 Fed. Reg. 9484. : 


-7JT- 


and unfair or deceptive acts or practices pursuant to its 


statutory mandate" (See App. 57). 


2. Events Leading to the Analgesic Rule- 
making Proceeding. 


On March 14, 1961, the Federal Trade Commission issued 
complaints against plaintiff and three other manufacturers of 
analgesic preparations, charging the respondents with dissemina- 
tion of false and misleading advertising in connection with 
the sale of analgesic products (App. 87). On June 25, 1962, the 
Commission concluded that "an investigation should be condu ted 
to determine whether other firms in the industry may be falsely 
advertising their analgesic preparations," and ordered that 
the four pending cases "be suspended pending the conclusion of 
its investigation in order to permit simultaneous action where 
deemed warranted" (App. 83-84, 87). 


On September 9, 1964, the Commission, by formal resolution, 


ordered an investigation of unfair or deceptive practices in 

the analgesic industry (App. 84-85). ‘The Commission's general, 
industry-wide investigation brought to its attention "the 
prevalence of many advertising claims which may be subject to 
question under Sections 5 and 12 of the Federal Trade Commission 
Act [15 U.S.C. 45, 52], but which are not fairly put in issue 

by the complaints in the four suspended proceedings" (App. 88). 


avit of Joseph W. Shea, secretary to the ssion. 


Accordingly, the Commission, on April 5, 1965, ordered the 


withdrawing of those complaints since "it would not be in the 
public interest to adjudicate the issues raised by those four 
complaints as they now stand" (ibid. )7 


3. he Notice of Proposed Rulemaking Regarding Analgesic 
iver : 


On July 6, 1967, the Commission published in the Federal 
Register a Notice of Trade Regulation Rulemaking Proceeding with 


e Commission also s PP. : 


Several of the respondents have insisted that 
any such action of withdrawal or dismissal of the complaint 
should be made "with prejudice" whereas complaint counsel 
has strenously urged that it be "without prejudice", We 
think this is a meaningless controversy over labels * * *. 
if any of the representations challenged by the Commission's 
1961 complaints have been abandoned with the intention 
not to resume them, little, if any, purpose' would be 
served by subjecting such representations to challenge 
in some future Section 5(b) proceeding; and the Commission 
does not intend to do so. But if any of the advertising 
practices challenged by the 1961 complaints have been 
continued without substantial modification, the mere 
lapse of time and the withdrawal of these complaints 
without an adjudication of the merits could in no event 
afford any vested rights to engage in practices in 
violation of the law or preclude the Commission from 
taking whatever enforcement action under the Federal Trade 
Frnt Act may be required by the law and the public 
interest, ; 


respect to Advertising of Nonprescription Systemic Analgesic 

Drugs (32 Fed. Reg. 9843). The Notice stated that the 

Commission had reason to believe that manufacturers and other 
marketers of analgesics had engaged in the following unfair and 
deceptive acts or practices in violation of Sections 5 and 12 

of the Federal Trade Commission Act (15 U.S.C. 45,52): (1)making 
representations regarding efficacy or safety of analgesics which 
contradict or exceed the representations on the labels; (2) falsely 


representing that effects produced by the analgesics are 


"faster, stronger, or longer lasting" than those achieved by 


use of competing products; (3) claiming that benefits will be 
derived from the action of a specified ingredient "or combination 
of ingredients" without disclosing the identity, or having 
established the efficacy, of the ingredient "or combination of 
ingredients" (App. 29-30). The Notice proposed a Trade 
Regulation Rule which would, in essence, declare each of the 
foregoing practices to be "an unfair method of competition 
and/or an unfair or deceptive act or practice" (App. 30-31)7 

e fu xt 0; e propose e is as follows (App. 30- 

§ 415.1 THE RULE. 

In connection with the sale or offering for sale of 
non-prescription systemic analgesic drug preparations, 
subject to jurisdictional requirements of sections 5 and 
12 of the Federal Trade Commission Act, it is an unfair 


method of competition and/or an unfair or deceptive act 
or practice to disseminate any advertisement which: 


): 


(a) Contains any representation with respect to 
efficacy or safety which contradicts, or in any manner 
exceeds, the warnings, statements or directions for 
use appearing on the label or in the labeling of such 
product; or § (continued on next page) 
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The Notice further stated that, in proposing) the Trade 
Regulation Rule, the Commission had considered "among other 
things, the results of an extensive staff investigation of 
advertising representations for non-prescription systemic 
analgesic drugs, and on the basis of its accumulated experience 
and available studies and reports, is of the opinion that the 
public interest in a Trade Regulation Rulemaking proceeding is 
specific and substantial" (App. 30), The Notice also explained 


the proposed Trade Regulation Rule as follows (App. 31-32): 


For the purpose of carrying out the provisions 
of the statutes administered by it, the Commission 
is empowered to promulgate rules and regulations ap- 
plicable to unlawful trade prectices. Such Trade 
Regulation Rules express the experience and judgment 
of the Commission, based on facts of which it has 
knowledge derived from studies, reports, investiga- 
tions, hearings, and other proceedings, or within 
official notice, concerning the substantive require- 
ments of the statutes which it administers. 

Where a Trade Regulation Rule is relevant to any 
issue’ involved in an adjudicative proceeding there- 
after instituted, the Commission may rely upon the 
rule to resolve the issue, provided that the: respond- 
ent shall have been given a fair hearing on the appli- 


con jue rom precee g page 


(b) Represents that any analgesic effects resulting 
from the use of such product are faster, stronger, or 
longer lasting than those achieved by the use of 2 com- 
petitive product unless the advertiser has established and 
can demonstrate that a significant difference in such 
effects exists due to an increased total quantity of 
analgesic ingredient(s) in the recommended dosage, and 
this fact is clearly and conspicuously disclosed in 
the advertisement; or 

(c) Represents that any benefit will be derived from 
the action of any specified ingredient or combination of 
ingredients unless -- 

(1) The identity of such ingredient or combina- 
tion of ingredients is clearly and conspicuously disclosed 
by its common or usual Saee and (continued on 


next page) 
a = 


eability of the rule to the particular case, 
Protection of the consuming public from false, 

misleading, deceptive or unfair advertising offprod- 

ucts, particularly those that may endanger human 

health or safety, is a prime duty of the Commission, 
Finally, the Notice invited "all interested persons, including 
the consuming public," to present "written data, views, or argu- 
ments concerning the proposed Rule and the subject matter of 
this proceeding " (which data, views, or arguments will be 
available for public examination), and "to express their approval 
or disapproval of the proposed rule, or to recommend revisions 
thereof, and to give a full statement of their views in connection 


therewith" (App. 32). 


4. Subsequent Steps in the Analgesic Rulemakin 
Proceeding ra ar 


Simultaneously with the publication of the foregoing Notice 
in the Federal Register, the Commission's Office of Information, 
following its regular practice, issued a news release which 


factually and accurately summarized the contents of the Notice 


(App. 102-104; see also App. 92-101). Neither the Notice nor 


the news release mentioned plaintiff or any other party by name, 
nor was any reference made to any specific analgesic product 


(App. 29-32; App. 102-104). There are in the United States over 


“Oo _7continued from preceeding page. 


(2) The advertiser has established and can 
demonstrate that each such ingredient or combination 
of ingredients is efficacious as represented for 
the purpose for which it is offered when the product 
is taken in accordance with directions for use. 


fifty manufacturers or marketers of over five hundred analgesic 
products whose total annual sales exceed $400 million and whose 
total annual advertising expenditures for such products exceed 
$90 million (App. 59). 7 

The time for submitting data, views and arguments regarding 
the proposed Rule has been extended several times by the 
Commission, the last extension expiring on February 8, 1968 


10/ 
(App. 60). The Commission has established a public record 


in connection with the analgesic rulemaking proceeding, consisting 


of approximately 130 documents containing more than 1100 pages 
(ibid.). Much of this material was received from interested 
or affected parties pursuant to the invitation in: the Commission's 


ommission's ce 0 ormation Issued news releases 
announcing that the Commission had "reopened the public record 
for the purpose of receiving additional comments concerning 
its proposed trade regulation rules covering advertising of 
analgesics" and that "[A]11 interested parties, including the 
consuming public, may submit written data, views or arguments 
concerning" the proposed rule (App. 104-105). ‘Phese news 
releases did not mention plaintiff or any other party by name, 
or refer to any specific analgesic product (ibid.). 
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Notice (ibid.). 


The Commission has decided to hold public hearings on the 
proposed Rule, at which the Commission will receive additional 
views, data, documents or arguments. The public record will 
remain open for thirty days thereafter for receipt of data, 
views, or arguments with respect to the record developed during 
the public hearings (App. 60). The Commission has also decided 
that "any evidentiary materials upon which it intends to rely 
as supporting the basis of the rule [if, in fact, a rule is 
adopted] will be made a part of the public record in the rule- 


e gocuments in e pu c¢ record consist o Pp. 


(a) Data, views and arguments submitted 
by industry members, industry trade associa- 
tions and advertising agencies, firms and 
representatives; 

(b) Data, views and arguments submitted 
by the medical and scientific community ; 

(c) Selected and representative advertis- 
ing of analgesics by persons, firms or corpora- 
tions engaged in the sale or distribution of 
analgesics; 

(d) Selected and representative labeling 
data in respect to analgesics used by persons, 
firms or corporations engaged in the sale or 
distribution of analgesics showing thereon 
various product formulations and directions 
for use; and 

(e) Published scientific articles relat- 
ing to analgesics by medical and scientific 
experts in the field, including one report in 
respect to a study of analgesics for which the 
Commission furnished financial assistance. 


making proceeding. All interested or affected parties will have 
an opportunity to present opposing views, data or arguments 
in respect to such evidentiary materials since they will be 


in the public record and therefore available to all such parties" 
(App e 60-61) ° J 
The date for the Commission's public hearings on the 


proposed Rule has not yet been announced. 


5. Plaintiff's Demands for Discovery in the Administrative 
ee £8 } 


On July 24, 1967, plaintiff petitioned the Commission for 
discovery in connection with the Commission's proposed Trade 
Regulation Rule regarding analgesics (App. 33-37). The 
petition requested the Commission to identify to plaintifr 
each item of material relating to information concerning (a) the 
speed, strength, and/or duration of effect of any_ analgesic; 
(b) the extent to which any benefits claimed by_ petitioner 
from any ingredients or combination of ingredients will not in 
fact be derived from use of plaintiff's product; and (c) the 
Commission's “extensive staff investigation," its “accumlated 
experience," the "available studies and reports," and the 
"other things" referred to in the Commission's Notice of 
Analgesic Rulemaking Proceeding (App. 33-34). Plaintiff also 
requested the Commission to designate which of the above items 
was already “a public record" pursuant to Commission Rules and 
Te ain ad previously sou scovery connection Ww 

e earlier adjudicatory proceeding; those requests were denied 


solely on the ground of mootness when the complaint was 
suspended and withdrawn (App. 6, 86-87). 


tsa 


to turn over to plaintiff those items which were not public 
records (App. 34). 

On September 22, 1967, the Commission denied plaintiff's 
petition on the ground that the discovery sought by plaintiff 
is not available in a rulemaking proceeding (App. 38-40). The 
Commission also pointed out that a number of other members of 
the analgesic industry had been required, during the Commission's 
investigation, to submit reports pursuant to Section 6(b) of 
the Act, and that the Commission intended to protect those 
confidential documents. The Commission noted that plaintirfr 
itself had,in submitting Section 6(b) reports, requested 
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"confidential" treatment for the information submitted by it, 


and that plaintiff had not shown any "good cause" for release 
of confidential, documents, as required by Commission Rules 
(App. 39-40). Finally, the Commission noted that its relemaking 
procedures would afford plaintiff ample opportunity to present 
its position, and that the Commission had already placed in 
the public record hundreds of pages of relevant material (App. 
39). 

On September 22, 1967, plaintiff filed a supplemental 
petition in connection with the Commission's proposed Trade 
Regulation Rule regarding analgesics (App. 41-48). ‘The petition 


TY See plaintiff's letters dated December 10, 1004, February 10, 
6, April 5, 1966, and May 12, 1966 (App. 67-79). 


noted that the Commission had placed 33 scientific papers on 
analgesics by 44 authors in the public record, and requested 

the Commission to issue orders and subpoenas duces tecum authorizing 
plaintiff to take the depositions of the 44 authors as to the 
contents of their articles and as to "the identity of all other 
persons having knowledge as to any of said matters * *# * " 

(App. 47). On October 25, 1967, the Commission denied this 
petition,noting that plaintiff's request would entail invocation 
of procedures appropriate to "adjudicative or adversary proceed- 
ings referred to in Sections 7 and 8 of the Administrative 
Procedure Act. As you know, this is no such proceeding. It is 
& rule-making proceeding in accordance with the procedures 
provided for under Section 4 of the Administrative Procedure 

Act " (App. 91). The Commission also reiterated that it would 


consider all data, views, and arguments which plaintiff might 


care to present in connection with the rulemaking proceeding 
(App. 92). 

C. District Court Proceedings 

1. Commencement of this action 

On November 13, 1967, plaintiff brought this action for 
declaratory and injunctive relief against the Federel Trade 
Commission and its members (App. 4-48). The first of plaintiff's 
five claims for relief demanded, pursuant to the Freedom of 
Information Act, 5 U.S.C. 552 (Supp. III, 1965-1967), "any 
and all information which might reasonably have relevance to the 
proposed Trade Regulation Rule, or which might be likely to lead 
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plaintiff to information or materials which may be relevant 


1 
thereto" (App. 15). Plaintiff's second claim sought to enjoin 


the Commission from promulgating the proposed analgesic Trade 
Regulation Rule until after plaintiff's petition and supplemental 
petition for discovery (supra,pp. 15-17).had been granted (App. 16). 
Plaintiff's third claim sought to enjoin the Commission "from 
making known to the public in any manner any further steps, 
procedures or actions which the Commission takes with respect 
to its proposed Trade Regulation Rule or any promulgation 
thereof" (App. 19). Plaintiff's fourth claim sought a decla- 
ration that the Commission has no authority to promulgate the 
proposed Trade Regulation Rule, and to enjoin the Commission 
from taking any further steps toward doing so (App. 20). 
Plaintiff's fifth claim sought a declaration that the Commission 
has no right to apply the proposed Trade Regulation Rule against 
it because application of the Rule, if any Rule were in fact 
promulgated, would allegedly deprive plaintiff of various 
procedural rights conferred by, inter alia, Section 5(b) of 

e only specific documents referred to plain 8 
complaint were three scientific studies of the performance 
characteristics of plaintiff's analgesic products compared 
with those of other products which the Commission had "commissioned." 
One such study has been placed in the public record (App. 14). 
That study was the only specific document referred to in the 


petitions which plaintiff had previously filed with the 
Commission (see App. 33-37, 41-48). 


the Federal Trade Commission Act. The court was also asked 
to enjoin the Commission from taking any further steps toward 
promulgating the proposed Rule or applying it against plaintiff 
(App. 22-23). | 

Plaintiff thereafter filed interrogatories which requested 
the Commission to identify any files referring, relating, or 
bearing upon: (1) the speed, strength, or duration of effect 
of any analgesics; (2) the extent to which any benefits plaintiff 
has claimed will be derived from any specific ingredients or 
combination of ingredients will in fact be derived from their 
use; (3) the "extensive staff investigation," the "accumu lated 
experience," the "available studies and reports," and the"other 
things" referred to in the Commission's Notice of Analgesic 
Rulemaking Proceeding; (4) the Commission's 1962 "decision to" 
suspend the complaint against plaintiff; (5) the Commission's 
1965 "decision to withdraw" the complaint against plaintiff; 
(6) the Commission's "consideration of" plaintiff's requests 
in 1965 and 1966 for discovery in connection with the ad judicatory 
proceeding; (7) the Commission's "decision to conduct the 
[analgesic] rulemaking proceeding * * * "; (8) the scientific 
studies regarding analgesics which the Commission had financed 
(see supra, p. 18, fn. 14); (9) the Commission's communications 
with the press relating to the analgesic rulemaking proceeding; 
and (10) "The legal effect and operation contemplated or intended 


to be given by defendants to the Trade Regulation Rule referred 
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to in the Notice" (App. 48-51). 


2. The Commission's motion to dismiss, or alternativel 
for summary judgment 


The Commission moved to dismiss the complaint, or alternatively 


for summary judgment (App. 52-116; 196-132) In support. 


of this motion, the Commission submitted, inter alia, an affi- 
davit by Gerald T. McDonough, 2 Commission attorney in the 
Division of Trade Regulation Rules of the Bureau of Industry 
Guidance (App. 61-67). Mr. McDonough stated that information 
sought by plaintiff (App. 63-64): 


includes material received by the Commission 
during the course of its investigations of 

* * * the advertising, sale or shipment of 
analgesics, including investigations con- 
ducted by the Commission * * * whereby 
corporations were required to submit 

special reports respecting their analgesic 
products. Much of the information received 
by the Commission in the course of its 
investigations relates to product formulae, 
to research and development, to technical 
and scientific research, and to professional 
Opinions in respect to specific analgesic 
products. Such information is in the 

nature of trade secrets and therefore highly 
confidential. This information was received 
by the Commission and retained in its 

files as confidential information * * * , 


/ The Commission also moved for a protective order against 

plaintiff's interrogatories on the ground that the motion to 
dismiss should be resolved first, and that the interrogatories 
are contrary to, and seek information exempted under, the 


Public Information Section, 5 U.S.C. 552. 


Mr. McDonough also stated (App. 65): 


For the Commission to disregard the confiden- 
tiality of information submitted to it during 
investigations might, in Affiant's opinion, turn 
Trade Regulation Rulemeking Proceedings into 
vehicles of industrial espionage whereby 
competitors could derive a substantial competitive 
advantage from free and open access to competitor's 
business secrets. Further, in Affiant's opinion, 
free and open access toa eompetitive information in the 
Commission's files * * * would unquestionably 
hamper the free flow of information between the 
Commission and members of industry, or any: other 
informed source * * * , 


Mr. McDonough further stated (App. 66): 


Plaintiff's broad demands apparently would 
also encompass intra-agency memoranda consisting 
of work product of attorneys, scientific advisors 
and other members of the staff of the Federal Trade 
Commission. Such documents constitute work product 
of Commission attorneys and employees, are privileged 
communications, and are considered as confidential 
information * * * . The confidentiality of such 
intra-agency memoranda is well established and must 
be maintained to, among other reasons, protect the 
integrity of the administrative decision-making 
process and to encourage a full and frank exchange 
of opinions between government officials and between 
subordinates and their superiors concerming 
administrative action. 


Finally, Mr. McDonough stated (App. 67): 


Affiant has no knowledge of any materials 
within the Commission files which have been 
deliberately suppressed or withheld from the public 
record in the analgesic rulemaking proceeding 
because it is adverse, or otherwise pre judicial, 
to the proposed analgesic rule. 


The Commission's motion was also supported, inter alia, 
by the affidavit of William F. Jibb, the Director of the 
Commission's Office of Information (App. 92-101). Mr, Jibb 
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explained that the news releases issued with respect to the 
analgesic rulemaking proceeding were in accordance with the 


Commission's regular and long-standing practice of issuing 


fair and accurate news releases with respect to Commission 


activities, and that the Commission's public information 
program is weli known to, and has been acquiesced in by, the 
Congress (ibid.). 

Mr. Jibb further stated (App. 100-101): 


News releases are especially necessary and 
vital in matters respecting Commission activities 
connected with trade regulation rulemaking proceedings, 
and with the issuance of trade regulation rules. Such 
proceedings seek comment, data, views and arguments 
from all interested parties including the consuming 
public, and any trade regulation rule which is 
issued may affect wide segments of industry and the 
public. News releases are therefore essential to 
assure wide dissemination of information concerning 
such proceedings so that interested parties and members 
re the public can be informed thereof and participate 
herein. 


The public must also be made aware of any trade 
regulation rules which issue. In trade regula tion 
rulemaking proceedings there is no personal service 
on interested parties as is the case in adjudicative 
proceedings, making news releases an extremely important 
part of the rulemaking proceedings. * * * 

The Commission's motion was also supported by the affidavit 
of Joseph W. Shea, Secretary to the Commission, who stated that 
the Commission's use of rulemaking proceedings, rather than 
case-by-case adjudication, in the analgesic industry, would 
be “the most effective method of discharging the Commission's 
statutory duty to protect the public interest," in light of a 


consideration of "the number of firms in the industry [over 


fifty manufacturers or marketers of over five hundred products ], 
the types of advertising claims being made, the equitable 
treatment of all firms in the industry which would result 
from a Trade Regulation Rulemaking Proceeding, and the best 
utilization of the Commission's staff and funds" (App. 59). 

The Commission's motion also pointed out that "No Trade 
Regulation Rule has issued in the rulemaking proceeding and 
it is not known whether any rule will issue, or the form the 


rule will take if a rule is ultimately issued" (App. 129). 


3. The District Court's Decision 
As noted above (pp. 17-19), plaintiff sought to enjoin the 


Federal Trade Commission from taking any further steps_ toward 
promulgating a Trade Regulation Rule regarding analgesics. The 
district court dismissed these claims as premature, stating (App. 
122, 124): 
It is a well established rule of law that 
the courts will not interfere with 
administrative proceedings while they are 
pending. As a matter of fact, no one can 
tell today what type of rule, if any, will 
eventually be adopted by the Commission. | 
When one is adopted, if it is adopted at all, 
will be the proper time to seek court review. 
The district court further dismissed as insufficient in 
law plaintiff's claim seeking to enjoin the Commission from 
"making known to the public" any further steps toward promulgating 
@ Trade Regulation Rule regarding analgesics (App. 122-125). 
And the court dismissed as insufficient plaintiff's claim seeking 


to enjoin the rulemaking proceeding pending compliance with 
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plaintiff's petitions for discovery (App. 124). The court 
stated that no legal authority authorized plaintiff to take the 
depositions of the authors of the scientific articles incorporated 
into the public record in the rulemaking proceeding (App. 123). 
The district court also dismissed plaintiff's claim under 
the Freedom of Information Act 5 U.S.C. 552 (Supp. III, 1965-1967) 
(App. 119-122, 124). The court noted that plaintiff's demand 
would require the Commission "to prepare a list, after going 
through the files, of documents falling within certain 
classifications. There is no such requirement in the statute " 
(App. 120). The court stated that plaintiff's "blanket and 
dragnet demand" covers many items which fall within specific 
exemptions under the statute--"trade secrets and commercial or 
financial information obtained from a person and privileged or 
confidential" (Exemption 4); "investigatory files compiled for 


law enforcement purposes" (Exemption 7); and "inter-agency or 


intra-agency memoranda or letters, which would not be available 
by law to a party other than an agency in litigation with the 
agency" (Exemption 5) (App. 120-121). The court concluded that 
(App. 121-122): 


For ail of these reasons it is clear that 
the demand made in this case is far too bread, 
and far too general, and calls for documents to be 
furnished and things to be done not contemplated within 
the statute. The Federal Trade Commission should not 
be put to the burden of selecting those matters which 
are properly subject to disclosure out of the vast morass 
of ees that obviously is not subject to the provisions 
of the Act, 


STATUTES INVOLVED 
The pertinent provisions of the Federal Trade Commission 


Act, 15 U.S.C. 41, et seq., and the Freedom of Information 


Act, 5 U.S.C. 552 (Supp. III, 1965-1967), are set forth in 
an appendix to this brief, infra, pp. 1a-7a. 


SUMMARY OF ARGUMENT 
The district court properly held that plaintiff's action-- 


to enjoin the Federal Trade Commission from taking any further 


steps toward promulgating a Trade Regulation Rule regarding 
analgesics--was premature. The Commission has not yet promul- 
gated any such Rule; there is no way of knowing whether such a 
Rule will ever be promulgated, or what its contents may be, or 
whether or how the Commission might seek to apply it against 
plaintiff. In these circumstances, the legal issues which 
Plaintiff seeks to raise are not presently "fit * * * for judi- 
cial decision * * *." Nor can it be said that "an administrative 
decision has been formalized and its effects felt in a concrete 
way by the challenging parties." Abbott Laboratories v. Gardner, 
387 U.S. 136, 148-149 (1967). Similarly premature is plaintiff's 
attempt to review interlocutory orders of the Commission denying 
discovery in the pending rulemaking proceeding. 

The district court also properly dismissed plaintiff's claim 
seeking to enjoin the Commission from "making known to the public” 
any further steps it might take toward promulgating an analgesic 
Trade Regulation Rule. The Commission's authority to conduct the 
public proceedings here involved cannot be disputed. Moreover, 
under this Court's decision in F.T.C. v. Cinderella Career and 
Finis Schools, _ U.S. App. D.C. , 404 F. 24 1308 (1968), 
those proceedings cannot be enjoined, nor can plaintiff prevent 
the Commission from bringing to public attention the 
"informational fruits" of its investigations. 


a6 


The district court also properly dismissed plaintiff's claim, 
under the Freedom of Information Act, 5 U.S.C. 552 (Supp. III, 
1965-1967) , g for "any and all information or materials which 
might reasonably have relevance to the proposed Trade Regulation 
Rule, or which might be likely to lead plaintiff to information 
or materials which may be relevant thereto." plaintiff's blanket 
and dragnet demand does not constitute a request for "indentifi- 
able records" within the meaning of the Act (5 U.S.C. 552(a)(3)). 
Moreover, plaintiff's demand constitutes, in effect, a request 
for the Commission's investigatory files, which are exempt from 
disclosure under Exemption 7 of the Act, 5 U.S.C. 552(b)(7). 
Further, plaintiff's demand sought, inter alia, confidential 
business data submitted by its competitors and internal documents 
relating to the deliberations and recommendations of the Commis- 
sion, which fall respectively within Exemptions 4 and 5 of the 
Act, 5 U.S.C. 552(b) (4) and (5). The district court, consider- 
ing the broadness and unreasonable nature of plaintiff's demand, 
properly concluded, in the exercise of its discretion, that it 


would not be equitable and appropriate to grant the injunctive 


relief sought by plaintiff. 


ure references to the Freedom o ormation Ac 
8 brief are to the statute as it appears in 5 U.S.C., Supp- 
III, 1965-1967. 


I 

THE DISTRICT COURT PROPERLY HELD THAT 
PLAINTIFF'S ACTION--TO ENJOIN THE FEDERAL 
TRADE COMMISSION FROM TAKING ANY FURTHER 
STEPS TOWARD PROMULGATING A TRADE REGULA- 
TION RULE REGARDING UNFAIR AND DECEPTIVE 
ACTS OR PRACTICES IN THE ADVERTISING OF 
NONPRESCRIPTION SYSTEMIC ANALGESIC DRUGS-- 
WAS PREMATURE. 

A. 

Plaintiff's fourth and fifth claims for relief seek to 
enjoin the Federal Trade Commission from taking any further 
steps toward promulgating a Trade Regulation Rule regarding 
analgesics on the ground that the Commission lacks authority to 
promulgate any Trade Regulation Rule, and that if a Rule is a- 
dopted and applied against it, plaintiff will be deprived of 
various procedural rights conferred, inter alia, by Section 5(b) 
of the Federal Trade Commission Act, e.g., rights with respect 
to cross-examination, burden of proof, etc. (App. 19-23). As 
we now show, the district court correctly dismissed these claims 
as premature. 


The Supreme Court recently reviewed the doctrine of 


"ripeness" in Abbott Laboratories v. Gardner, 387 U.S. 136, 148- 
149 (1967): 


Without undertaking to survey the intricacies 

of the ripeness doctrine it is fair to say 

that its basic rationale is to prevent the 
courts, through avoidance of premature adjudica- 
tion, from entangling themselves in abstract 
disagreements over administrative policies, and 
also to protect the agencies from judicial inter- 
ference until an administrative decision has been 


formalized and its effects felt in a concrete wa 
e 2: es. e problem is bes 
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seen in a twofold aspect, requiring us to evaluate 
both the fitness of the issues for judicial deci- 
sion and the hardship to the parties of withholding 
a [footnote omitted; emphasis 
added J. 


In @ companion case, Toilet Goods Assn. v. Gardner, 387 U.S. 


158, the Court--applying the standards of Abbott Laboratories-- 
dismissed as premature an action to enjoin the enforcement 
against plaintiffs of a regulation (claimed to exceed statutory 
authority) even though the process of rulemaking was complete. 
The Court stated (387 U.S. at 163-164): | 


The regulation serves notice only that the . 
Commissioner may under certain circumstances or- 
der inspection of certain facilities and data, 
and that further certification of additives ma 
be refused to those who decline to permit a aaty 
authorized inspection until they have complied 
in that regard. At this juncture we have no’ 
idea whether or when such an inspection will ‘be 
ordered and what reasons the Commissioner will 
give to justify his order. The statutory au- 
thority asserted for the regulation is the power 
to promulgate regulations "for the efficient en- 
forcement” of the Act, §701(a). Whether the 
regulation is justified thus depends not only, 
as petitioners appear to suggest, on whether 
Congress refused to include a specific section 
of the Act authorizing such inspections, although 
this factor is to be sure a highly relevant one, 
but also on whether the statutory scheme as a 
whole justified promulgation of the regulation. 
* * * This will depend not merely on an inquiry 
into statutory purpose, but concurrently on an 
understanding of what types of enforcement prob- 
lems are encountered by the FDA, the need for 
various sorts of supervision in order to effec- 
tuate the goals of the Act, and the safeguards 
devised to protect legitimate trade secrets 

* # *, We believe that judicial appraisal of 
these factors is likely to stand on a much surer 
footing in the context of a specific application 
of this regulation than could be the case in the 
framework of the generalized challenge made here. 


The Court in Toilet Goods Assn. v. Gardner distinguished 
another companion case, Gardner v. Toilet Goods Assn., 387 U.S. 
167, as a case "where the impact of the administrative action 
could be said to be felt immediately by those subject to it in 
conducting their day-to-day affairs." 387 U.S. at 164. Unlike 
that case, the Court stated, here there were: 


* * * no irremediable adverse consequences 
flowing from requiring a later challenge to 
this regulation by a manufacturer who refuses 
to allow this type of inspection. Unlike the 
other regulations challenged in this action, 

in which seizure of goods, heavy fines, adverse 
publicity for distributing "adulterated" goods, 
and possible criminal liability might penalize 
failure to comply, see Gardner v. Toilet Goods 
Assn., post, p. 167, a refusal to admit an in- 
spector here would at most lead only to a sus- 
pension of certification services to the 
particular party, a determination that can 

then be promptly challenged through an adminis- 
trative procedure, which in turn is reviewable 
by a court. Such review will provide an ade- 
quate forum for testing the regulation in a 
concrete situation [387 U.S. at 164-165; 
footnotes omitted]. 


1 
Under the above-stated standards of "ripeness," 


plaintiff's attempt, in its fourth and fifth claims, to enjoin 


Here there is no ‘order on [its] face plainly 
invalid' but merely the possibility of an in- 
valid order * * * [wWJe do not yet know what 
the Board's final determination will be. * * * 
The cumulative speculations of appellee do not 
now warrant judicial intervention in an orderly 
administrative process [footnote omitted]. 


(continued on next page) 


the Federal Trade Commission from taking further steps to 
promulgate a Trade Regulation Rule regarding analgesics is 
‘Clearly premature. 

1. We note initially that the legal issues which plaintiff 
seeks to raise are not presently "fit * * * for judicial decision 
* * *." Abbott Laboratories v. Gardner, supra, 387 U.s. at 149. 

As noted above, the Federal Trade Commission Act empowers 
the Commission to enforce the statutory proscriptions against 
unfair methods of competition and unfair or deceptive acts or 
practices by a variety of means. Section 5(b) = specifically 
authorizes the Commission, when it has "reason to believe" that 
Section 5(a) has been violated, to issue a complaint seeking a 
"cease and desist" order against such violation, ig it appears 
to the Commission that such a proceeding would be "to the inter- 


1 
est of the public." Section 5(8)(6) of the Act — empowers 


continued from prece page 


And see Wolff v. Benson, 103 U.S. App. D.C. 334, 258 F. 2a 408 

(C.A.D.C., 1958) (holding premature an action to enjoin, as unau- 

thorized by sta ute, an investigation and order that might result 

ret ee Cf. Fed. Power Comm'n. v. Edison Co., 304 U.S. 375 
935). Mabaso pasos, 

Textile and Apparel Grou Ve F.LC., _—*iU.S. App. D.C. ’ 

: F, 2d SCCCASD Ces: Dkt. NO. 22,505, decided March 26, 196s), 

héId "ripe" an attack on a promulgated Rule which, the court 

found, “will have an immediate and substantial impact on the 

day-to-day business of the wool importers." p Op 

The court also found that "review at a later time w 

sent the same issue, with no real clarification of. 

fact" and that there was "a serious question" whet 

what extent, the Rule in question "would ever be reviewable 

* * #," Id., at p. 5. As we show below, none of these factors 

is present in the instant case. 


18/ 15 U.S.C. 45(d). 
19/ 15 U.S.C. 45(a) (6). 


the Commission generally "to prevent persons, partnerships, or 


corporations * * * from using unfair methods of competition in 


commerce and unfair or deceptive acts or practices in commerce." 
20 


And Section 6(g) empowers the Commission "* * * to make 
rules and regulations for the purpose of carrying out the pro- 
visions of sections 41-46 and 47-58 of this title." 

The foregoing provisions of the Act clearly give the 
Commission rulemaking authority. Moreover, as noted above (pp. 
4-5 ), the Commission has, since at least 1920, interpreted the 
Act to authorize it to conduct rulemaking proceedings designed 
to prevent unlawful practices on an industry-wide basis. The 
Commission's Trade Practice Rules have been relied upon by the 
Commission in adjudicative proceedings to support findings of 
Un Teeetoe ees and the courts have upheld the Commission in so 


relying. Moreover, Congress has long known of, and 


207 15 U.S.C. F6(e)- 


21/ See, e.g., Prima Products, Inc. v. F,T,C., 209 F. 2a 405, 
(C.A. 2, 1954): it is within the competence of the 

Federal Trade Commission to have promulgated these [Trade 
Practice] Rules in the public interest is not challenged. * * * 
As these Rules are applicable alike to all members of the in- 
dustry, petitioner must comply with them." See, also, Northern 
Feather Works v. F.T.C., 234 F. 2d 335, 338 (C.A. 3, 1956): 

ese trade practice rules were not taken as legal commands 
by the hearing examiner, the Commission or ourselves. But we 
think that a set of rules worked out in conference between a 
government agency and an industry can be taken as a guide if, 
to those responsible for enforcement, they are reasonable and 
fair. That is what was done here." And see Buchwalter v. F.T.C., 
235 F. 2d 344 (C.A. 2, 1956); Lazar v. F.T.C., ° 176 
ee 1 1322)5 Burton-Dixie Corp. v. F.%.C., 240 F. 2d 166 
C.A. 7> 1957 


acquiesced in, the Commission's Trade Practice Rules. 22/ 
Plaintiff's argument seem to be (Brief, pp. 46-51) that 
Trade Regulation Rules go beyond the Commission's rulemaking 
authority because they are "legislative" in nature, and that 
the legislative history of the Federal Trade Commission Act 
discloses that the Commission was not authorized to promulgate 
"legislative rules." But it is Obvious, and it 4s also the 
Commission's view, that the Trade Regulation Rules "are not 
legislative in the sense of adding new substantive rights or 
obligations. Trade Regulation Rules do not broaden or expand 
the prohibitions contained in the statutes administered by the 
Commission, but, rather, define their application to specific 
practices or a specific industry within the jurisdiction of the 
Commission." 29 Fed. Reg. 8365. Thus, the Commission 


27 See, £-8:> H.R. Rep. No. 35°30, Antitrust Law Enforcement 

the Federal Trade Commission and the Antitrust Division 

a artment of Justice--a Prelimina Report, Olst Cong., cd Sess., 
é@ question of Tegalite would seem to be a dead 


issue"). 


B/ In 1964, the Commission promulgated a Trade Regulation Rule 
or the Prevention of Unfair or Deceptive Advertising and Label- 
ing of Cigarettes in Relation to the Health Hazards of Smoking. 
29 Fed. Reg. 8324. ‘The Commission also published an elaborate 
Statement of Basis and Purpose of the Rule, including a discus- 
sion of the Commission's authority to promulgate Trade Regulation 
Rules, 29 Fed. Reg. 8325, 8364. As noted above, the Rule was 
vacated in 1964 on the sole ground that Congress wished to pre- 
empt the area covered by the Commission's Rule for a limited 
period of time (expiring July 1, 1969). 30 Fed. Reg. 9484, 


believes, Trade Regulations Rules are analogous to its "long- 
established, and concededly valid, trade practice rule 
procedure.” Id. at 8370. 

The process of adjudicating cases under Section 5(b) of the 
Act also involves a form of rulemaking, concededly valid. See 
FIC v. Colgate-Palmolive Co., 380 U.S. 374, 384-385 (1965). 


Trade Regulation Rules are simply another form of rulemaking, 


which the Commission deems vital in fulfilling its statutory 
2 


responsibilities. As the Commission states, "[WJhen an 


agency's consideration of a problem has progressed to the point 


P tL 8S brief attempts (pp. 42-43, to convey the 

pression that the Chairman of the Commission, Mr. Dixon, dis- 
putes the authority of the Commission to adopt Trade Regulation 
Rules. Mr. Dixon, however, concurred in the Commission's action 
establishing the Trade Regulation Rulemaking procedure, as well 
as in the promulgation of the Notice of Rulemaking at issue here. 
See 27 Fed. Reg. 4609, 4611-4612; 32 Fed. Reg. 3. In the 
hearings cited by plaintiff, Mr. Dixon was merely saying that, 
in contrast to other rules (e.g., those issued under the Fair 
Packaging and Labeling Act), Trade Regulation Rules are not 
legislative in character. 


ay In Atlantic Rfg. Co. v. FTC, 381 U.S. 357 (1965), the Court 
upheld an PTC order prohibiting the use of certain sales-commission 
agreements as unfair methods of competition. Although Mr. Justice 


Goldberg dissented on the ground that the Commission's order was 
too broad, he noted (p. 390): 


The Commission has the general power to choose to 
proceed in this field, as in others, through 
either rule-making or the process of case-by-case 
adjudication. 


The Supreme Court has emphasized the desirability of administrative 
agencies "filling in the interstices" of legislation through the 
"quasi-legislative promulgation of rules to be applied in the fu- 
ture," and also that the choice between proceeding in this mode 

and case-by-case adjudication, lies in the discretion of the agency. 
SEC v. Chenery Corp., 332 U.S. 194, 202-203 (1947). 


(continued on next page) 
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at which a specific legal standard hes crystallized, it is plainly 
to the advantage of the persons who might be affected thereby that 
the agency announce its determination in a formal, public, explicit, 
and prospective manner. Otherwise such persons might violate the 
law and incur heavy sanctions because of uncertainty as to the 
law's requirements." 29 Fed. Reg. 8371. 

Plaintiff argues (Brief, pp. 43-47) that Section 5(b) of the 
Act confers on a respondent charged with violating Section 5(a) 
rights with respect to cross-examination, burden of proof, etc., 
and that an analgesic Trade Regulation Rule would deprive it of 
such rights if the Rule were applied against it. But nothing in 
the Act indicates that Congress intended to limit the Commission 
to the one form of rulemaking embodied in the process of adjudicat- 
ing cases under Section 5(b). Indeed, Section 6(g) of the Act, 
15 U.S.C. 46(g), expressly authorizes the Commission to issue 


"rules and regulations for eos purpose of carrying out the pro- 
2 


visions * * *" of the Act; and Section 5(a)(6), 15 U.S.C. 


25/ continued from prece page 


Cf. Moog Industries, Inc. v. F.T.C., 355 U.S. 411, 413 
(1958), nolding that "the Commission alone is empowered to de- 
velop that enforcement policy best calculated to achieve the ends 
contemplated by Congress and to allocate the available funds and 
personnel in such a way as to execute its policy efficiently and 
economically." 


26 The courts have construed comparable language in other 
statutes to constitute a broad grant of rulemaking authority. 
See, ¢.g., SEC v. Chenery Corp., supra, 332 U.S. 194; F.P.C. v. 
3 1964); U.S. v. Storer Broadcasting Co., 351 
1956); BordenCo. v. Fre m 5 
966), affirming on the opinion below, 256 F. Supp. 592, 
(D. N.J.), certiorari denied, 386 U.S. 9923 Pacific Coast 


98 
European Cont, v. F.M.C., 126 U.S. App. D.C, 130, 370 F. od 785 
C.. oteves 07). : 


45(a)(6), empowers the Commission generally "to prevent * * * 
unfair methods of competition * * * and unfair or deceptive acts 


or practices * * *," 


a 7 See, also, the explanatory remarks of Representative stevens, 
e ranking Republican member of the Conference Committee which 
produced the final version of the bill that became the Federal 


ae Act (51 Cong. Rec. 14937, 14939; emphasis 
added); 


It is to be hoped that there will be gradually 
evolved a body of law and rules upon this subject 
{unfair competition] which shall be comprehensive 
and wise and enlightening * * *. This bill will 
thus help by information, encouragement, admoni- 
tion, advice, and, if necessary, restraint. No 


power is lacking. * * * 


*% * * * * 


This measure, for the first time in this 
country, attempts an administrative regulation of 
commerce itself. We have regulated the instru- 
mentalities such as transportation and finance, 
but here we attempt to rule and help commerce. 

An executive alone with power of enforcement mere- 
ly, or even a wise discretion, could not do it. 
The courts under their ruling could not wisely 
and liberally accomplish the needed results. 
The legislative branch can only prescribe rules 
for the future. It requires a combination of all 
those powers in one orgenteation ¥ ¥ ¥ [that] can 
ay down @ policy which can be pursued or changed 
as may be wise and necessary * * *, 


Mr. Stevens also stated (51 Cong. Rec. 14934): 


In this measure there is not one single function 
of public importance which is not now performed 

by some public authority, either by the executive 
or the legislative or by the judicial branches of 
our Government--not one single new subject in it. 


The only thing this bill does or attempts is 
to correlate the different functions now performed 
by the different public authorities into one organ- 
ization and make it a practical, efficient, harmon- 
ious organization of our Federal Government to work 
(continued on next page) 
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The Commission's authority to issue Trade Regulations Rules 
is fully recognized by Professor Davis in his Administrative Law 
Treatise. Professor Davis states (p. 126) that "The 
Commission's discussion of its power to issue trade regulation 
rules is both scholarly and persuasive. It is built soundly at 
every step of its inexorable logic." Nevertheless, this 


27 7 (continued from preceding page) 


out @ concededly beneficial purpose. A Commission 
of this broad scope mst necessarily embrace with- 
in itself functions or powers belonging to the 
three different departments of our Government--the 
executive, the legislative, and the Judicial. 

That is the very purpose of its existence, else 
the work could be done, as now, by the separate 
bureaus or courts or committees having public pow- 
ers. It is because they have not succeeded that 
this combination of functions is made. 


28/ Volume I, §5.04, 1965 Pocket Part. 


29/ Professor Davis, who was specifically discussing the 
Commission's Trade Regulation Rule ee cigarette advertis- 
ing, concluded as follows (pp. 127-12 ): 


Very significant is the Commission's lack of 
claim that the Trade Regulation Rule has some de- 
gree of binding effect; all that it says is that 
the Commission could "rely on" the propositions 
of law contained in the rule, as well as the 
legislative facts there found. 


Surely the Commission, when it adjudicates any 
case is entitled to "rely on" any thinking that it 
or its members have previously done about any ques- 
tion of law or policy, just as a judge who as a 
practitioner once studied a legal problem to advise 
a client is entitled to rely upon the memorandum he 
wrote; the judge is also entitled to study the prob- 
lem further and to change his mind. And the Trade 
Commissioners, even though they are entitled to 
"rely on" the trade regulation rule are not bound 
by it; they may study the problem further and 
follow or reject or modify the rule. 


(continued on next page) 


Court need not (indeed, should not) now reach the important 
question of the Commission's authority to issue Trade Regulation 


Rules. As the foregoing discussion makes clear, whether a Trade 


continued from preceding page 


This is not the same as saying that the trade 
regulation rule is without legal effect. Any men, 
whether or not in the legal profession, who feel 
that they have studied a question thoroughly before 
they have announced a position, are likely to take 
the same position again unless new considerations 
come to their attention. That the Trade Commission- 
ers have issued the trade regulation rule may prop- 
erly mean that they will be inclined to take the 
same position when the same question is presented 
in an adjudication, unless new considerations come 
to their attention. And the Commission in the 
Cigarette Case claims no more. 


The final position of the Commission, stated 
at page 148, seems entirely sound: "The Commission 
may, in subsequent adjudicative proceedings, take 
official notice of its accumulated knowledge and ex- 
perience as embodied in the record of a Trade Regu- 
lation rule proceeding, just as it may take official 
notice of such knowledge and experience as embodied 
in @ series of prior adjudicative records and just 
as it may rely upon matters outside of any record 
if they are within the class of matters traditionally 
regarded as background or legislative facts or mat- 
ters of law, policy and discretion. This proceeding 
simply enables the systematic marshaling of the Com- 
mission's knowledge and experience in the field of 
cigarette advertising and of consumer protection 
generally." 


But taking official notice in these circumstances, 
as in other circumstances, means under §7(d) of the 
Administrative Procedure Act that any party adversely 
affected shall have a chance to show the contrary. 
This means, as the Commission says at page 149 in 
quoting from the Treatise, that a party is necessarily 
entitled to "opportunity to meet in the appropriate 
fashion all facts that influence the disposition of 
the case." 


(continued on next page) 


Regulation Rule regarding analgesics will be a forbidden 
"legislative rule," as plaintiff contends, or whether it will 
simply be the Commission's means of defining application of the 
Act to specific practices or a specified industry, cannot be 
evaluated in the abstract. The precise nature and form of a 
Trade Regulation Rule, if one is adopted, and the manner in 
which the Commission may seek to apply it, will be crucial in 
determining the validity of the Rule. In short, "judicial ap- 
praisal" of the multifarious factors involved in evaluating the 
legality of any Trade Regulation Rule regarding analgesics is 
"likely to stand on a much surer footing in the context of a 
specific application" of the Rule than could be the case "in 
the framework of the generalized challenge made here." Toilet 
Goods Assn. v. Gardner, supra, 387 U.S. at 164. 

2. There is another, independent reason why plaintiff's 
fourth and fifth claims are premature, i.e., because it cannot 


be said that "an administrative decision has been formalized and 


its effects felt in a concrete way by the challenging parties." 


continued from preceding page 


Thus in final analysis the procedural rights 
of the tobacco companies are still fully protected, 
even though they elected not to do what they might 
have done to persuade the Commission in the rmule- 
making proceeding. 


Altogether, the Federal Trade Commission's 
opinion in the Cigarette Case is a masterful con- 
tribution to administrative law. It may be one of 
the outstanding administrative opinions of the 
twentieth century. 


Abbott Laboratories v. Gardner, supra, 387 U.S. at 148-149, 
Indeed, in contrast to Abbott Laboratories--where "'The process 
of rulemaking was complete'" (id., at 141)--the Federal Trade 
Commission has not even promulgated a Trade Regulation Rule 
regarding analgesics. 

Plaintiff contends, however, that "mere continuation of 
the rule making proceeding" will provide serious and irreparable 
damage in the form of adverse publicity, and that it should not 
be required to face such injury where "the Commission is engaging 
in a form of proceeding which it has no right to use in the first 
place * * *" (Pl. Brief, pp. 36-40, 54-59). The fundamental 
infirmity in this argument is that the immediate injury which 
plaintiff alleges (adverse publicity) would not result from the 
fact that the Commission may adopt an invalid Trade Regulation 
Rule--the basis of plaintiff's claims for relief. Rather, the 
adverse publicity which plaintiff fears would result, if at all, 
from the fact that the Commission is conducting a public investi- 


gation of the analgesics industry. But, as we now show, irres- 


pective of whether a Be ee Rule regarding analgesics, 


if adopted, will be valid, the Commission has an indisput- 
able right to conduct the public proceedings which plaintiff 

seeis to enjoin, and any incidental, adverse effects that may be 
sustained by plaintiff cannot be the basis for enjoining those 


proceedings. 


8 seen above (pp. ssue cannot be proper 
evaluated at this time, and plsintif?'s fourth and fifth claims 
are premature for this reason alone. 
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We may also add that we find unconvincing se conclusory 


allegations of injury in plaintiff's complaint. As noted 
above (PP. 12-13),the Commission, in its Notice of Rulemaking 
and in its press releases, has not named plaintiff or any of the 
other 50 analgesics firms in the United States, nor has it re- 
ferred a a to any one of the 500 analgesics on the 
market. 

3. As noted above, the Federal Trade Commission Act 
empowers the Commission generally "to prevent persons, partner- 
ships, or corporations * * * from using unfair methods of compe- 
tition in commerce and unfair or deceptive acts or practices in 
commerce." 15 U.S.C. 45(a)(6). The Act also empowers the 
Commission: (1) "to gather and compile information concerning, 
and to investigate from time to time the organization, business, 
conduct, practices, and management of any corporation engaged 
in commerce * * *" (15 U.S.C. 46(a)); (2) "To make’ public from 
time to time such portions of the information obtained by it 
hereunder, except trade secrets and names of customers, as it 


shall deem expedient in the public interest * * *" (15 U.S.C. 


e Daan 
32 / Plaintiff's complaint refers (App. 17) to a New York Times 
article (July 6, 1967, p. 37, Col. 1) which factually and accu- 
rately summarizes the Commission's Notice of Rulemaking. The 
article specifically stated that the Commission has not named 
any specific manufacturer as a violator. Plaintiff's name appeared 
in the article along with that of other leading analgesics manu- 
facturers only because the writer noted the existence of the 
earlier adjudicatory proceedings. Moreover, the article also 
quoted from the statement of an industry spokesman that the pro- 
posed rule "will be given close study" and "would dovetail 
neatly with the association's own advertising code." 
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46(f£))3; and (3) "to make annual and special reports to the 
Congress and to submit therewith recommendations for additional 
legislation * * *" (ibid.). The foregoing broad statutory powers 
clearly provide the Federal Trade Commission with ample authority 
to conduct the public proceedings in question. 3 
in the first place, the Commission has the duty of 
determining the proper interpretation of the broad and flexible 
proscriptions contained in Section 5(a) of the Act. See, e.g., 
FIC v. Colgate-Palmolive Co., supra, 380 U.S. at 384-385. A 
proceeding in which the Commission offers the public, as well 
as members of an industry, the opportunity to provide information 
and views which bear upon the application of the Act to particu- 
lar practices in a particular industry, is certainly within the 
Commission's authority. For this reason alone, as Professor 
Davis notes, the argument that the Commission lacks authority to 
conduct a trade regulation rulemaking proceeding "seems utterly 
without merit." 1 Davis, Administrative Law Treatise, §5.04, 
p.- 126 (1965 Pocket Part). 

Moreover, @s seen above, the Commission is broadly empowered 
to investigate the practices of businesses engaged in commerce 
and to recommend legislation to Congress. A public proceeding 
in which the Commission informs itself of the practices of the 
analgesics industry and gathers information and views relating 
to a proposed Trade Regulation Rule or other corrective action 


is squarely within the Commission's authority. Further, since 


the Commission has at least some rulemaking authority, it is 


~ ov 


certainly authorized to conduct a public rulemaking proceeding, 


if for no other reason than to decide whether a proposed Rule 


lies within its rulemaking authority. 
In addition, as Judge Robinson noted in his concurring 


opinion in F.T,C. v. Cinderella Career and Finishing Schools, 


Inc., _U.S. App. D.C.__ , 404 FL 2d 1308, 1329 (C.A.D.C., 
1968), the legislative history of the Federal Trade Commission 
Act "attests amply a congressional purpose to create an independ- 
ent agency empowered not only to investigate and adjudicate, but 
also to convey the informational fruits of its labors to the 
American public." In Cinderella, Judge Tamm's majority opinion 
concluded that: 


Since the Commission is charged by the broad 
delegation of power to it to eliminate unfair or 
deceptive business practices in the public inter- 
est, and since it is specifically authorized to 
make public information acquired by it, we con- 
clude that there is in fact and law authority in 
the Commission, acting in the public interest, 
to alert the public to suspected violations of the 
law by factual press releases whenever the Commis- 
sion shall have reason to believe that a respondent 
is engaged in activities made unlawful by the Act 
which have resulted in the initiation of action by 
the Commission. The press releases predicated upon 
official action of the Commission constitute a 
warning or caution to the public, the welfare of 
which the Commission is in these matters charged. 
(404 F. 2d at 1314.) 


In the instant case, as in Cinderella, the Commission, through 
its official investigations, has found reason to suspect law vio- 
lations (by a number of firms in the analgesics industry), and 
the Commission certainly has the right, if not the duty, to bring 


these matters to public attention. 
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Since, as just seen, the Federal Trade Commission is 
authorized to conduct the rulemaking proceedings at issue here, 
any incidental, adverse effects which plaintiff may incur cannot 
be the basis for enjoining those proceedings. In Cinderella, 
supra, this Court held that adverse publicity suffered by a re- 
spondent who had been singled out by the Commission as a law 
violator in a Section 5(b) proceeding could not justify the en- 
joining of fair and factual press releases by the Commission 
publicizing those proceedings. Here, by contrast, the Commission 
has not, in its Notice of Rulemaking or in its press releases, 
named plaintiff or any other party, or referred to any particular 
analgesic product. A fortiori, alleged adverse publicity cannot 
be the basis for enjoining the Commission from conducting its 
indisputably valid rulemaking proceedings. 


B. 
‘Plaintiff's second claim for relief seeks to enjoin the 


Federal Trade Commission from promulgating the proposed anal- 


gesics Trade Regulation Rule unless and until plaintiff's petition 


> 
D.C. 386, 388, 63 F. 2d oe 364 (C.A.D.C., ions). 


{Wjhere, ‘as is here alleged, the possibility of 
loss is founded wholly on the public knowledge 
that an investigation has been ordered, no good 
reason exists or can be shown why the public 
hearing should not continue. 


And see, Uteh Fuel Co. v. Coal Comm'n., eee U. Waec en (2932) 
Allen Se ean 2 c ent. Atrorett Co. , aru 3 co = ee 

Inc. v. whe E.C » 225 « 2a 25 Cc 3 EFS ve 
ae rr Sor U.S. App. D.C 28 3, 287, oh fr 2a 676, 280° C.; 
75966), certiorari denied, 385 U.S. 878. 
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and supplemental petition for discovery in the rulemaking pro- 
ceeding (supra, pp. 15-17) have been granted (App. 16). In essence, 
this claim seeks to review interlocutory rulings of the Commission 
denying discovery in the pending rulemaking proceeding. But the 
courts have consistently dismissed such claims as premature. See 
@.g-, Texaco, Inc. v. F.P.C., 117 U.S. App. D.C. 268, 329 F. 24 
223 (C.A.D.C., 1963), certiorari denied, 375 U.S. 941, where 
petitioners sought to review the Federal Power Commission's 
refusal to produce various Commission records, and its exclusion 
of certain testimony and exhibits from a pending hearing. Since 
no final order had been entered by the Commission, this Court 
dismissed the petitions as premature. 329 F. 2d at 227-228. 
As the Supreme Court ruled in Fed. Power Comm'n. v 
Edison Co., 304 U.S. 375, 385 (1938), the courts will not enjoin 
the continuance of administrative proceedings on the basis of 


objections to "mere preliminary or procedural orders * * et / 


say See also, Texaco, Inc. v. F.T.C., 301 F. 2d 662, 663 (C.A. 5, 
1962), certiorari denied, 371 U.S. 822, where the Court dismissed 
as premature a petition to have certain files and records of the 
Commission made available in a proceeding pending before the 
Commission: 
It is apparent that however erroneous may be the 

decision of the Commission as to the exclusion of evi- 

dence during the hearings conducted by it, such error 

may be reviewed and corrected in the event that the 

respondent below is finally required to cease and desist 

from the challenged method of competition or practice. 

The petitioner here has cited to us no authority to 

Support its contention that the Court of Appeals may, 

at this stage of the proceedings, intervene and order 

the production of evidence at the present hearing now 

being conducted by the Federal Trade Commission. 


(footnote continued on next page) 
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So here, plaintiff will have ample opportunity to present its 
discovery contentions when, and if, the pending rulemaking 
proceedings culminate in a Trade Regulation Rule regarding 
analgesics, and when, and if, any such Rule is sought to be 
applied against plaintiff. Plaintiff's preliminary, procedural 
contentions are not a valid basis for enjoining the continuance 
of the Commission's rulemaking proceedings. 

We also note our belief that plaintiff's proad claims for 
discovery in the administrative proceeding (even if timely 
presented) would lack merit. 

As Professor Davis states, the Administrative Procedure 
Act contains no provision for pre-trial discovery in adminis- 
trative proceedings, and thus even in an administrative adjudica- 
tory proceeding, absent specific statutory or administrative 
provision, “no procedure for discovery is normally available 
* * *," 1 Davis, Administrative Law Treatise, §8.15, p. 588 
(1958). A fortiori, in the instant rulemaking proceeding, 
plaintiff can cite no statutory or administrative provision 
which authorizes the broad discovery sought by it = 


Poses iot Sct 


34_/ continued from previous page. : 

Cf. Phillips Petroleum Co. v. Brenner, 127 U.S. App. D.C. 
319, 323, 383 F. 2d 514, 5 C.A.D.C., 1067), certiorari denied, 
389 U.S. 1042: 

Appellant's case is a far cry from those exceptional 
cases where a court may consider the validity of what is 
in form an interlocutory administrative order but is in 
Substance a final determination of individual rights or a 
deprivation of a substantive statutory right. Such ex- 
ceptional authority is available only. if the court is 
clearly convinced that review of final action would be 
completely unable to vindicate the statutory or substantive 
right [footnote omitted]. 


35/ The Commission's Rules provide that "confidential data" may 


continued on next page) 
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The broad discovery demands made by plaintiff -- -o 


its demand that the Commission subpoena 44 authors of 33 
setentific articles to testify as to the contents of their 
articles and as to the "identity of all other persons having 
knowledge as to any of said matters * * *" (supra, pp. 15-17) -- 
are completely inconsistent with flexibility and freedom from 
rigid trial-type procedures which are the hallmarks of the 
rulemaking process and which Congress embodied in the Admin- 
istrative Procedure Act. As this Court stated in American 
Airlines, Inc. v. C.A.B., 123 U.S. App. D.C. 310, 315-316, 

359 F. 2d 624, 629-630 (1966), certiorari denied, 385 U.S. 843: 


* * * [Rjule making is a vital part of the 
administrative process, particularly adapted 
to and needful for sound evolution of policy 
in guiding the future development of indus- 
tries subject to intensive administrative 
regulation in the public interest, and * * * 
such rule making is not to be shackled, in 
the absence of clear and specific Congressional 
requirement, by importation of formalities 
developed for the adjudicatory process and 
basically unsuited for policy rule making. 


* * * The need for and importance of policy 
rule making made on the basis of a procedure 
appropriate thereto is clearly identified in 
the Administrative Procedure Act * * *,) In 
general, the APA establishes a dichotomy 
between rule-making and adjudication. For 
adjudication a formal system is provided. 


i 
35/ continued from previous page. 

be disclosed for "good cause" shown. In dismissing plaintiff's 
July 24, 1967 petition, the Commission found that. plaintiff 

had not shown "good cause" for the release of the confidential 
documents sought by it (supra,p. 16). 


Nor can plaintiff predicate its discovery demands on 
constitutional grounds. See Hannah v. Larche, 363 U.S. 420 (1960). 
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Rule making, however, is governed by 
§4 [5 U.S.C. 553 (Supp. III)], which essentially 
requires onl ublication of notice of the sub- 


* * * * * 


Rule making has a unique value and importance 
as an administrative technique for evolution of 
general policy, notwithstanding, or perhaps indeed 
because of, the freedom from the procedures care- 
fully prescribed to assure fairness in individual 
adjudication. * * * [footnote omitted; emphasis 
added]. 

In the instant case, the essential procedural requirements 
for rulemaking have been fully satisfied, indeed exceeded. 
Plaintiff has been afforded complete opportunity to make known 
in the administrative proceeding all its views, data, documents 
and arguments (supra,p. 12 ). The Commission has established 
a public record containing hundreds of pages of relevant 
material -- and no materials have been withheld from this record 


on the ground that it is adverse, or prejudicial, to the pro- 


posed analgesic Rule (supra,pp. 13,21). The Commission has 


also determined that “any evidentiary materials upon which it 
intends to rely as supporting the basis" of any analgesics Rule 
which may be adopted "will be made a part of the public record," 
and that all interested or affected parties will have "an 
opportunity to present opposing views, data or arguments in 
respect to such evidentiary materials * * *" (supra,pp. 14-15), 
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In short, plaintiff's procedural rights in the administrative 
rulemaking proceeding have been more than amply protected. 


Ir 


THE DISTRICT COURT PROPERLY DISMISSED PLAINTIFF'S 
CLAIM SEEKING TO ENJOIN THE FEDERAL TRADE COMMISSION 
FROM "MAKING KNOWN TO THE PUBLIC" ANY ‘FURTHER STEPS 
IT MIGHT TAKE TOWARD PROMULGATING AN ANALGESIC TRADE 
REGULATION RULE. 


This Court's recent decision in F.T.C. v. Cinderella Career 


and Finishing Schools, supra, 40 F. 24 1308, 1s dispositive of 
plaintiff's third claim for relief, i.e., plaintiff's attempt 


to enjoin the Federal Trade Commission "from making known to 

the public in any manner any further steps, procedures or 

actions which the Commission takes with respect to its pro- 

posed Trade Regulation Rule or any promulgation thereof" (App. 19). 
As noted above, in Cinderella, this Court held that: 


Since the Commission is charged by the 
broad delegation of power to it to eliminate 
unfair or deceptive business practices in 
the public interest, and since it is specifi- 
cally authorized to make public information 
acquired by it, we conclude that there is in 
fact and law authority in the Commission, 
acting in the public interest, to alert the 
public to suspected violations of the law by 
factual press releases whenever the Commission 
Shall have reason to believe that a respondent 
is engaged in activities made unlawful by the 
Act which have resulted in the initLation of 
action by the Commission. The press releases 
predicated upon official action of the Com- 
mission constitute a warning or caution to 
the public, the welfare of which the Commis- 
Sion is in these matters charged. (404 F. 2d 
at 1314.) ' 


In an earlier decision, E. Griffiths Hughes, Inc. v._F.T.C., 
supra, 63 F. 2d 362, this Court rejected an effort to enjoin 
the Commission from making public a complaint issued under 
Section 5(b) of the Act, from taking testimony in public, and 
from making public the transcript of testimony. The Court 
stated (id., at 364): 

{W]here, as is here alleged, the possibility 
of loss is founded wholly on the public knowledge 
that an investigation has been ordered, no good 
reason exists or can be shown why the public hear- 
ing should not continue. 

In the instant case, as in Cinderella and E. Griffiths Hughes, 
Inc., the Commission has, through its official investigations, 
found reason to suspect law violations (by a number of firms 
in the analgesics industry), and the Commission certainly 


has the right, if not the duty, to bring these matters to 


6 
public eteanevore 


Plaintiff's brief argues (pp. 52-53) that in Cinderella 
the “underlying action” of the Commission, 1.e., the Section 5(b) 
proceeding, "was a lawful one * * *," whereas the Commission 
in the instant case has no authority to adopt Trade Regulation 
Rules. But the Commission's investigation of the analgesics 


36/ It should also be added that here, as in Cinderella, there 
can be no contention that the news releases issued by the 
Commission are anything other than factual and accurate, or 
that the Commission has discriminated against plaintiff or other 
analgesic manufacturers. 


industry, pursuant to Section 6(a) of the Act, 15 U.S.C. 46 (a), 
is clearly an "official" and valid action, and the Commission is 
authorized to bring the "informational fruits" of its investi- 
gations to the attention of the public. See Robinson, J., 
concurring in Cinderella, supra, 404 F. 2d at 1319 2L/ 

Moreover, as we demonstrated above (pp. 40-44 ), irrespective 
of whether any future analgesic Trade Regulation Rule would 
or would not be valid -- and we are confident that any Rule that 
may issue will be lawful -- the Commission certainly has the 
right to conduct the rulemaking proceeding at issue here. In 
the exercise of its broad statutory powers, the Commission may 
properly investigate the analgesics industry and invite public 
information and comment in assisting itself in performing its 
duty to interpret the Act, to formulate legislative proposals, 
trade practice rules or industry guides, to commence adjudicatory 
proceedings, and indeed to exercise its rulemaking powers. It 
is difficult to see how these vital public functions could be 
conducted if the Commission were required to, as plaintiff 
would have it, operate in secret. 

It need only be added that plaintiff's attempt to enjoin 
the Commission from conducting the public proceeding at issue 
here has even less merit than did the plaintiff's claim in 
Cinderella. Unlike Cinderella, the Commission here has not, 


37/ See also, Hoxsey Cancer Clinic v. Folsom, 155 F. Supp. 376 
TB.D.c., 1957}. poorer eh 


tn its Notice of Rulemaking or in its press releases, named 
plaintiff or any other party, nor has the Commission referred 
to any particular analgesic product. As noted above (pp.12-13), 
there are in the United States over fifty manufacturers or 
marketers of over five hundred analgesic products whose total 
annual sales exceed $400 million and whose total annual ad- 


vertising expenditures for such products exceed $90 million. 


It cannot, of course, be contended that this multimillion 
dollar industry, which affects nearly every household in the 
United States, is immune from public scrutiny. 


IIL 

THE DISTRICT COURT PROPERLY DISMISSED PLAINTIFF'S 

CLAIM, UNDER THE FREEDOM OF INFORMATION ACT, 

5 U.S.C. 552, FOR DISCOVERY OF "ANY AND ALL INFOR- 

MATION OR MATERIALS WHICH MIGHT REASONABLY HAVE 

RELEVANCE TO THE PROPOSED TRADE REGULATION RULE, 

OR WHICH MIGHT BE LIKELY TO LEAD PLAINTIFF TO INFOR- 

MATION OR MATERIALS WHICH MAY BE RELEVANT THERETO," 

We show below that the district court properly dismissed 

plaintiff's claim, under the Freedom of Information Act, 5 U.S.C. 
552 (infra, pp. 4a-7a), for discovery of "any and all informa- 
tion or materials which might reasonably have rélevance to the 
proposed Trade Regulation Rule, or which might be likely to 
lead plaintiff to information or materials which may be rele- 
vant thereto" (App. 15). In order to place our argument in 
proper perspective, we discuss first the broad purposes which 
Congress sought to fulfill, and the results which it accom- 


plished, in enacting the statute. 


A. The "Freedom of Information Act" ‘which Congress enacted 
in 1966, effective July 4, 1967,28/ is actually a revision of 
Section 3 (The Public Information Section) of the Administrative 
Procedure Act, 5 U.S.C. 1002 (1964). ‘The basic concern which 
led Congress to enact a new Public Information Section was that 
"although the theory of an informed electorate is vital to the 
proper operation of a democracy, there is nowhere in our present 
law a statute which affirmatively provides for that information." 
S. Rep. No. 813, 89th Cong., lst Sess., p. 3 (1965). Specifically, 
Congress found that the former Public Information Section was 
"full of loopholes which allow agencies to deny legitimate 
information to the public." Ibid. The basic purpose of the 
1966 Act, therefore, was to provide for the "legitimate infor- 
mation" which "an informed electorate" requires for "the proper 
operation of a democracy," and to close the loopholes in the 


former law. 


The former Public Information Section provided for dis- 


closure of public records "to persons properly and directly 
concerned * * *," 5 U.S.C. 1002(c) (1964). By contrast, the 
new statute provides that public information and records shall 
be made available "to the public" and "to any person." 5 U.S.c. 
55@(a) and (c). Thus, the 1966 Act “eliminates the properly 
38/ Originally enacted as P.L. 89-487, 80 Stat. 2 O, the Act 


was codified in 5 U.S.C. 552 (Supp. III, 1965-1967 by P.L. 
90-23, 81 Stat. 54. 


and directly concerned’ test of who shall have access to public 
records, stating that the great majority of records shall be 
made available totany person.'" H.R. Rep. No. 1497, 89th Cong., 
2a Sess., p. 1 (1966). The new law recognizes "the basic right 
of any person -- not just those special classes ‘properly and 
directly concerned! -- to gain access to the records of official 
Government actions" (id., at p. 5); and it “establishes the basic 
principle of a public records law by making the records available 
to any person” (1d., at p. 8). See also, S. Rep. No. 813, supra, 
pp. 5-6. 

A second infirmity in the former Public Information Section 
was that it permitted the withholding of public records under 2 
number of broad standards, such as “any function of the United 
States requiring secrecy in the public interest * * *," opinions 
or orders "required for good cause to be held confidential * * *," 
and "information held confidential for good cause found.” 5 
U.S.C. 1002 (1964). Under these standards, Congress concluded, 
“any Government official can under color of law withhold almost 
anything from any citizen * * *." S. Rep. No. 813, supra, p. 5. 
One of the major accomplishments of the new Public Information 
Section is that the foregoing broad exceptions are eliminated. 
Instead, the new law sets up "workable standards for what 
records should and should not be open to public inspection. 
In particular, it avoids the use of such phrases as "good cause 
found!’ and replaces them with specific and limited types of 
information that may be withheld." S. Rep. No. 813, supra, 


p. 5. We discuss below (pp. 64, et seq.) the nature of some of the 


specific exemptions contained in the: new law. 


ae: S 


A third defect of the prior law was that it made "no remedy 
available to a citizen who has been wrongfully denied access to 
the Government's public records." H. R. Rep. No. 1497, supra, 

p. 53 S. Rep. No. 813, supra, p. 5. The new Public Information 
Section remedies this defect by adding a specific provision for 
judicial review of wrongful agency withholding of public records. 
5 U.S.C. 552(a)(3). Under this provision, "The Court will have 
authority whenever it considers such action equitable and appro- 
priate to enjoin the agency from withholding its records and to 
order the production of agency records improperly withheld." 

H. R. Rep. No. 1497, supra, p. 9. 

In addition to the foregoing accomplishments, the new Public 
Information Section placed heavy emphasis upon increasing the 
availability to the public of "agency law," e.g., final opinions 
of agencies, orders made in the adjudication of cases, statements 
of policy and interpretations, and administrative staff manuals 
and instructions that affect a member of the public. 5 U.S.C. 
552(a)(2); see S. Rep. No. 813, supra, pp. 6-7; H.R. Rep. No. 


1497, supra, pp. 7-8. The new law also requires. agencies to 


make public all final votes of agency members (5 U.S.C. 552(a)(4)); 
(2) to keep a.current index of their orders, opinions, etc. 
(5 U.S.C. 552(a)(2)); and (3) to make public concurring and 
dissenting opinions (5 U.S.C. 552(a)(2)(A))- In addition, the 

Anew law made a number of changes and clarifications with respect 
to materials required to be published in the Federal Register; 
@.g., it expressly states that a person shall not be adversely 
affected by matters required to be published and not so published. 
5 U.S.C. 552(a)(1). 
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Although, as just seen, the new Public Information Section 
sought to make available to American citizens the "legitimate 
information" which "an informed electorate" needs for "the proper 
operation of a democracy," Congress also recognized that Govern- 
ment operations could not be conducted effectively unless certain 
types of Government records were kept confidential. As the 
Senate Judiciary Committee stated (S. Rep. No. 813, supra, p. 3): 


| At the same time that a broad philosophy 
of "freedom of information" is enacted into 
law, it is necessary to protect certain equally 
important rights of privacy with respect to 
certain information in Government files, 

such as medical and personnel records. It 

is also necessary for the very operation of 

our Government to allow it to keep confidential 
certain material, such as the investigatory 
files of the Federal Bureau of Investigation. 


, It is not an easy task to balance the 
opposing interests, but it is not an impossible 
one either. It is not necessary to conclude 
that to protect one of the interests, the 
other must, of necessity, either be abrogated 
or substantially subordinated. Success lies 
in providing a workable formula which encompasses, 
balances, and protects all interests, yet 
places emphasis on the fullest responsible 
disclosure. 


The necessity of balancing competing interests was also re- 
iterated by the President, who, on signing the new Public 
Information Section into law, stated: 


This legislation springs from one of 
our most essential principles: a democracy 
works best when the people have all the 
information that the security of the Nation 
permits. * * * 


At the same time, the welfare of the 
Nation or the rights of individuals may 
require that some documents not be made avail- 
able. * * * A citizen must be able in confidence 


S56. 


to complain to his Government and to provide 
information * * *, Officials within Government 

must be able to communicate with one another fully 
and frankly without publicity. They cannot operate 
effectively if required to disclose information 
prematurely or to make public investigative files 

and internal instructions that guide them in arriving 
at their decisions. 


I know that sponsors of this bill recognize 
these important interests and intend to provide for - 
both the need of the public for access to information 
and the need of Government to protect certain cate- 
gories of information. Both are vital to the welfare 
of our people, * * * There are some who have ex- 
pressed concern that the language of this bill will 
be construed in such a way as to impair Government 
operations. I do not share this concern. * * * 


[2 Weekly Compilation of Presidential Documents 895 
July il, T5668) T. 


B. Our belief that the district court properly denied 
plaintiff's demand for discovery under the new Public Infor- 
mation Section is based upon several considerations. 

1. Initially, we think that plaintiff's broad request for 
"any and all information or materials which might reasonably 


have relevance to the proposed Trade Regulation Rule, or which 


might be likely to lead plaintiff to information or materials 
which may be relevant thereto" (App. 153 is not a request 
for “identifiable records" within the meaning of the statute. 


The only specific documents referred to by plaintiff in 
S complaint are three scientific studies, one of which the 
Commission has placed in the public record (supra; p. 18, fn. 14). 
That study was the only specific document referred to in the 
petitions which plaintiff had previously filed with the 
Commission (see App. 33-37, 41-48). 


The Act provides that "each agency, on request for identifiable 
records * * * shall make the records promptly available to any 
person." 5 U.S.C. 552(a)(3) (emphasis added). 

Early versions of the bill that was ultimately enacted 
as the new Public Information Section provided that an agency 
shall “make all its records promptly available * * *." E.g., 
H.R. 5012, 89th Cong., 1st Sess. (1965). During the hearings 
held by a Subcommittee of the House Government Operations 
Committee on H.R. 5012 and similar bills, the Chairman of the 
Subcommittee, Representative Moss, who introduced H.R. 5012, 
stated: 

Now, we certainly intend that this be 
reasonable, the Government not be put to any 
heavy costs or extra costs in compiling special- 
ized information, that which is available con- 
veniently. We are not asking here that there 
be a requirement imposed upon the agencies and 
departments that they go in and compile exhaustive 
data for a person who might just be curious * * *. 

The proposal here is advanced as a reason- 
able proposal by reasonable men to try to improve 
the availability of information to the American 
public, and for no other reason. 


* * * * * 


I just wanted to make that clear that we 
are not asking there that you marshal up an 
army of new clerks to start gathering informa- 
tion [Hearings, pp. 61-62 (March 30, 1965) ]. 


Another bill, S. 1160, 89th Cong., lst Sess. (1965), 
similarly provided (Sec. 3(c)) that an agency shall make 


public “all its records * * *." But when this bill was re- 


ported by the Senate Judiciary Committee in October 1965, the 
quoted provision was amended to require that an agency shall, 
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"upon request for identifiable records * * * make such records 


promptly available to any person" (emphasis addea ) #2/ The 


Committee explained that the purpose of this amendment was: 
to require that requests of inspection of agency 


records identify the particular records requested. 

It is contemplat by the committee that the 

standards of identification applicable to discovery 

of records in court proceedings would be appropriate 
guidelines with respect to the identification of agency 
records, especially as the courts would have juris- 
diction to determine any allegations of improper 
eae [S. Rep. No. 813, supra, p. 2; emphasis 
added]. 


The Committee further stated (id., at p. 8; emphasis added): 
The records must be identifiable by the 
person. requesting them, i.e., a reasonable descrip- 
ion enabling the Government employee to locate the 
requested records. This requirement of identifica- 
tion is not to be used as a method of withholding 
records. 
The requirement that records must be "identifiable by 
the person requesting them" (ibid.) was reiterated during the 
final Congressional debates on S. 1160 in June 1966. Represen- 
tative Rumsfeld, a member of the House Government Operations 
Committee, explained that the new law "would establish a pro- 
cedure to guarantee individuals access to specific public 
records, through the courts if necessary." 112 Cong. Rec. 13653 


(emphasis added). 


4O/ The 1967 codification of the statute, without intending 
any substantive change (See S. Rep. No. 248, 90th Cong., 1st 
Sess., p. 3 (1967), modified the quoted language to the present 
provision that "each agency, on request for identifiable records 
* * * shall make the records promptly available to any person." 
5 U.S.C. 552(a)(3). : 


The Attorney General's Memorandum on the Public Information 
Section of the Administrative Procedure Act (June 1967) is also 


instructive on the meaning of the "identifiable" requirement 
41 : 
in the Act / The Memorandum states (p. 243; emphasis added): 


| A member of the public who requests a record 
must provide a reasonably spectatc description of 
the particular record sought. Ss the Senate report 
states, the "records must be identifiable by the 
person requesting them, i.e., a reasonable descrip- 
tion enabling the Government employee to locate 
the requested records. This requirement of identi- 
fication is not to be used as a method of with- 
holding records."(S. Rept. 89th Cong., 8) 


The reguirement is thus not intended to impose 
upon agencies an obligation to undertake to identify 
for someone who requests records the particular re- 
cords and particular materials he wants where a 
reasonable description is not afforded. The burden 
of identification is with the member of the public 
who requests a record, and it seems clear that 
Congress did not intend to authorize "fishing ex- 
peditions . Agencies should keep in mind, however, 

that standards of identification applicable to the 
discovery of records in court proceedings" are 
"appropriate guidelines," and that their superior 
knowledge of the contents of their files should. be 
used to further the philosophy of the act by 
facilitating, rather than hindering, the handling 
of requests for records. See S. Rept., 89th Cong., 2. 


41/ The attorney General's Memorandum was drafted in "close 
consultation’ h the House Subco! tee on Foreign Operations 
and Government Information (see 113 Cong. Rec. 16257 (June 19, 
1967)). The guidelines in the Attorney General's Memorandum 
were approved by Representative Moss, Chalrman of the Sub- 
committee and a leading proponent of the new law, as "positive 
and workable." 113 Cong. Rec. 16257. 


We believe that the foregoing review of legislative history 


demonstrates that plaintiff's blanket and dragnet request for 
all information or materials relating to the pronosed Trade 
Regulation Rule does not comply with the statutory requirement 
that records be "identifiable." As the Senate Judiciary 
Committee explained, the records must be "4dentifiable by the 


i.ée., 


person requesting them" (S. Rep. No. 813, supra, p. 8), 
he must "identify the particular records requested" (id., at 

Dp. 2) A2/ We do not think that Congress intended that agencies 
should be required to marshal their personnel to comb through 
agency files for the purpose of determining whether particular 
documents fall within broad categories of subjects designated 
by an individuai 43/ In the case of an agency like the 

Federal Trade Commission, which undertakes numerous broad and 


4 Plaintiff relies (Brief p. 11 ) upon the fact that the 
ictionary definition of "identifiable" is "capable of being 
identified." Since literally everything is "capable of being 
identified," plaintiff's reading of the "identifiable" requirement 
makes it meaningless. The correct construction of the term, as 
stated by the Senate Judiciary Committee, is that the records 
must be “identifiable by the person requesting them,” i.e., he 
must "identify the pegocses records requested." S. Rep. No. 


813, Supra, pp. 2, 


43 / The Court of Claims rejected such a reading of the Freedom 

of Information Act in Shakespeare Co. v. United’ States, 389 F. 2d 
772 (1968). Plaintiff in that case, relying inter alia on 

the Freedom of Information Act (id., at 778), demanded discovery 
of all Internal Revenue Service private rulings and letter rulings 
relating to particular subjects. In rejecting plaintiff's re- 
guest, the court relied, inter alia, on plaintiff's failure to 
“identify the rulings with sufficient particularity so that their 
extraction from the files may reasonably be made by the employee 
responsible for them." Id., at 776. The court noted that it 
would take a "tax law specialist" two weeks to "conduct the 
necessary search to identify whatever rulings might be lodged" 

in the agency files. Id., at 777. (continued on next nel 
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extensive investigations of subjects of far-reaching scope, 
such a requirement could significantly disrupt its vital 
public functions if a number of individuals were to make 
Similar dragnet requests with respect to different matters 
within the jurisdiction of the Commission, 

Plaintiff argues (Brief, p. 14), that the new Public 
Information Section provides that, on judicial review, "the 
burden is on the agency to sustain its action." 5 U.S.C. 552 
(a)(3). But the judicial review provision of the Act only 


comes into effect after a person has met the threshhold re- 


quirement of requesting "identifiable" records, which plaintiff 
has failed to do J4/ 


43/ (continued from previous page) 


See, also, Matonis v. Food and DE Administration, Civil 
No. 479-68, D.D.C., decided April 8, 1968, where the court 
denied as “too broad" a request for "all records of the Food 
and Drug Administration pertaining to the review of the effective- 
ness of ‘drugs for human use containing rutin, quercetin, 
hesperidin, or bioflavonoid' referred to in the Federal Register 
at Vol. 33, No. 15, January 23, 1968, page 818. * * *" 


447 The House Government Operations Committee explained that 
"The burden of proof is placed upon the agency which is the 
only party able to justify the withholding. A private citizen 
cannot be asked to prove that an agency has withheld informa- 
tion improperly because he will not know the reasons for the 
agency action.” H. R. Rep. No. 1497, supra, p. 9. ‘The Senate 
Judiciary Committee similarly explained that the burden of 
proof provision was added because the citizen will not know 
the reasons for the agency action." S. Rep. No. 813, supra, 
p. 8. In the instant case, the Commission has explained why 
it denied plaintiff's request for discovery. 


Plaintiff also argues (Brief,p. 11) that cases under 
Rule 34, Fed. R. Civ. Proc., authorize designation of documents 


ie 


"py category," citing Roebling v. Anderson, 103 U.S. App. D.C. 
237, 257 F. 2d 615 (C.A.D.C., 1958). But the Roebling case 
ruled that designation by category was sufficient only where 
the categories were set forth "with reasonable particularity. 

* * *" 257 F. 2d at 620. Under that standard, the courts have 


rejected as overbroad blanket and dragnet requests for dis- 


/4S/ 
covery comparable to those made by plaintiff here. 


45 / See, e.g., Wharton v. Lybrand, Ross Bros. & Montgomer 5 
F.R.D. 177 (z.D.N.Y., ge} (holding overbroad a demand for 
all written communications "which involve in any way, or have 
anything to do with" the "financial operations" of a corporation, 
"financial transactions" between two corporations, and certain 
"financial transactions"); Richland Wholesale Liquors Inc. v. 
os. E. Seagram & Sons, Inc., 40 F.R.D. 480 (D.C.S.C., 1906) 
(holding overbroad 4 demand for defendant's ‘financial state- 
ments and records" for a ten year period ) ; 4 Moore, Federal 
Practice, §34.07, pp. 2458-2459 (1968) ("Certain it is that 
some degree of designation is essential: A blanket request 
for production of all "books, documents, papers and records 
which are relevant and relate to the subject matter of the 
examination before trial' or of 'the books and papers of the 
defendants' 1s obviously without merit" (footnotes omitted) ); 
2A Barron & Holtzoff, Federal Practice and Procedure, §799, p. 
455 (1961) ("A designation in terms so general as to require a 
general search or inspection of voluminous records is to be avoided"). 
It should also be noted that there is a line of cases 
under Rule 34 which adopt an even stricter standard of desig- 
nation. See, e.g., United States v. American Optical Co., 
2 F.R.D. 534, Bie (s.D.N.Y., 1942), holding that "designation 
in a motion under Rule 34 must be sufficiently precise in respect 
of each document or item of evidence sought to enable the de- 
fendant to go to his files and, without difficulty, to pick the 
document or other item requested out and to turn to the plain- 
tiff saying 'Here it is'." See, also, United States v. National 
Steel Corp., 26 F.R.D. 607, 611 (S.D. Tex., 1960), which follows 
the stricter approach on the ground that it eliminates "indis- 
criminate, loose requests for documents, inflicting time-consuming 
searching on defendants * * *," 
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It is also difficult to credit plaintiff's claim (Brief, 
p. 12) that it lacks the knowledge to specify the documents it 


seeks. A reading of the petitions which plaintiff filed with 


the Commission (supra,pp. 15-17), and its interrogatories (supra, 
pp. 19=20),makes it abundantly clear that plaintiff seeks nothing 
less than to engage in a "fishing expedition" in the Commission's 
investigatory files. The district court properly rejected its 
attempt to do so. 

2. As just noted, plaintiffts broad discovery demands 
constitute no less than an attempt to roam through the Federal 
Trade Commission's investigatory files. Consequently, plain- 
tiffs request falls within the exemption for "investigatory. 
files compiled for law enforcement purposes except to the extent 
available by law to a party other than an agency." 5 U.S.C. 

552 (b)(7)- 

Plaintiff concedes (Brief p. 17) that the foregoing ex- 
emption is not limited to criminal law matters, but seems to 
argue (Brief, pp. 17 et seq.) that it is limited to "adjudicatory" 
proceedings, and that it applies only to statements given by 
witnesses. The statutory language, however, is not so limited. 
Nor can any such limitation be squared with the legislative 
history. 

a. Exemption 7 first appeared in S. 1666, 88th Cong., 
2a Sess. (1964), in the following form (Sec. 3(c)(7)): 

investigatory files until they are used in 


or affect an action or proceeding or a pri- 
vate party's effective participation therein. 


SaGh 


The Senate Judiciary Committee Report on this bill stated 
(Sen, Rep. No. 1219, 88th Cong., 2d Sess., pp. 7, 8, 14): 


Exception No. 7 deals with "investigatory 
files." As was the case with "trade secrets” 
it was originally thought that many agencies 
had statutory exemption for investigatory files. 
In fact, they do not; and there is a general 
concensus that such an exemption should be 
placed in this statute. 


* * * * *% 


At the same time that a broad philosophy 
of "freedom of information" is enacted into 
law, it is necessary to protect certain equally 
important rights of privacy with respect to 
certain information in Government files, such 
as medical and personnel records. It is also 
necessary for the very operation of our Government 
to allow it to keep confidential certain material, 
Such as the investigatory files of the Federal 
Bureau of Investigation. 


* * * * * 


Exception No. 7 is an exemption for 
"investigatory files until they are used in 
or affect an action or proceeding or a private 
party's effective participation therein." It 
was believed that most agencies had statutory 
authorization for withholding investigatory 
files. However, this proved to be incorrect, 
and even such agencies as the FBI did not 


possess such authority. The exemption covers 
investigato files in general, but is limited 
in time of application [emphasis added]. 

During congressional debate on S. 1666, Senator Humphrey 
recommended that exemption 7 be replaced by the following 
(110 Cong. Rec. 17667 (July 31, 1964)): 

(7) investigatory files 
* * * * * 


(8) statements of agency witnesses until 
such witnesses are called to testify in an action 
or proceeding and request is timely made by a private 
party for the production of relevant parts of such 
statements for purposes of cross examination. 
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In support of this amendment, Mr. Humphrey stated (ibid. ): 


Clause (7) of the amended section (3) 
would appear to open up investigatory files 
to an extent that goes beyond anything re- 
quired by the courts, including the decision 
of the Supreme Court in the Jencks case. This 
clause, for example, which provides for dis- 
closure of investigatory files as soon as they 
Nspfect an action or proceeding or a private 
party's effective participation therein" is 
susceptible to the interpretation that once 
a complaint of unfair labor practice is filed 
by the General Counsel of the NLRB, access 
could be had to the statements of all witnesses, 
whether or not these statements are relied upon 
to support the complaint. 


Witnesses would be loath to give statements 
4f they knew that their statements were going to 
pe made known to the parties before the hearing. 
While witnesses would continue to be protected 
in testifying at the hearing, they would enjoy 
no protection prior to that time. Substantial 
litigation would be required before the full 
scope and effects of clause (7) would be clear. 


A pending draft report of the ABA Committee 
on Board Practice and Procedure states that: 


In the consideration of section 
102.118 of the Board's rules by last 
year's Committee on Board Practice and 
Procedure there was considerable oppo- 
sition to any rule which would permit 
a party to engage in a fishing expedition 
into the Board's investigation files. 

It was felt that the opening of the 
Board's files to inspection would ser- 
fously handicap the Board in the investi- 
gation of charges. 


The committee concluded that the bard's in- 
vestigatory files should be exempt from disclosure. 
The Board would, of course, like all other adminis- 
trative agencies of the Government, continue to be 
governed by the rule laid down by the U.S. 

Supreme Court in the Jencks case. 


Senator Long, one of the leading sponsors of the bill, replied 
(id.,at 17668): 


The last two suggestions relate to investi- 
gatory files and an inclusion in the bill of the 
substance of the Jencks rule. I believe that 
this is a valuable suggestion but I would suggest 
as a substitute for the Senator's two proposals 
that we combine them and restate exception (7) as 
@ new proposal which would read as follows: 
"investigatory files compiled for law enforcement 
purposes except to the extent they are: by law 
available to a private party." 


If this language is agreeable to the Senator 
from Minnesota, I hereby move that the bill is 
amended accordingly. : 

There then ensued the following colloquy (ibid): 


Mr. HUMPHREY. In other words, one amendment can 
take care of the situation. 


Mr. LONG of Missouri. Yes; one amendment. 


Mr. HUMPHREY. I would be very appreciative if 
the Senator would do that. ; 


S. 1666 was then amended and passed by the Senate, with 


exemption 7 reading: 


investigatory files compiled for law 
enforcement purposes except to the extent 
they are by law available to a private party. 


All subsequent bills contained an exemption for "investigatory 
files" in virtually identical language. 


46 / As enacted, S. 1160 defined "private party" as "any party 
other than an agency.” Sec. 3(g). When the statute was codified 
by P.L. 90-23, 81 Stat. 54, the statutory definition of "private 
party" was deleted and inserted into the relevant portions of 

the statute, including exemption 7. Thus, exemption 7 now 

reads: 


Investigatory files compiled for law enforcement 
purposes except to the extent available by law 
to a party other than an agency. 


The Senate Judiciary Committee Report on S. 1160 contains 
the following discussion of exemption 7 (Sen. Rep. No. 813, 
89th Cong., Ist Sess., p. 9 (1965)): 


Exemption No. 7 deals with "investigatory 
files compiled for law enforcement purposes." 
These are the files prepared by Government 
agencies to prosecute law violators. Their 
disclosure of such files, except to the extent 
they are available by law to a private party, 
could harm the Government's case in court 
{Emphasis added]. 


The House Government Operations Committee Report on 
S. 1160 also states (H.R. Rep. No. 1497, 89th Cong., 2d Sess., 
p. 11 (1966)): 


7. Investigatory files compiled for law 
enforcement purposes except to the extent avail- 
able by law to a private party: This exemption 


covers investigatory files related to enforce- 
ment of all kinds of laws, labor and securities 
iaws as well as criminal laws. This would 


include files prepared in connection with related 
Government Titipation and ad judicative proceedings. 

- 1160 is not intended to give a private part 
indirectly any earlier or greater access = in-- 
vestiga files than he would have directly in 
such iittestion or proceedings [Emphasis added]. 

b. As the foregoing discussion of legislative history 
demonstrates, Congress intended to exempt from disclosure the 
files of agencies compiled in connection with investigations 
directed at enforcement of laws containing prohibitions against 
particular kinds of conduct -~ “all kinds of laws, labor and 
securities laws as well as criminal laws" (H. Rep. No. 1497, 
supra, p. 11 f2/ Two district courts have held that Exemption 7 


47/ Accord: Attorney General's Memorandum, supra p. 37; Davis, 
The Information Act: Preliminary Analysis," 34 U. Chi. L. Rev. 
761, 799 (1967). 

Lae 


covers affidavits and statements compiled by NLRB personnel in 
connection with the investigation of unfair Labor practice 
charges 48/ The Federal Trade Commission similarly investi- 
gates for "law enforcement purposes" when, as here, it examines 
for violations of Section 5(a) of the Federal Trade Commission 
Act, 1.e., "unfair methods of competition * * * and unfair or 
deceptive acts or practices * * * ," 

There is nothing in the language or legislative history 
of the Act to indicate that Exemption 7 relates only to inves- 
tigatory files connected with "adjudicatory proceedings." 
H.R. Rep. No. 1497, supra, p. 11, says merely that Exemption 7 
"include([s]" files prepared "in connection with related Govern- 
ment litigation and adjudicative proceedings." Moreover, the 
Senate Judiciary Committee stated, with respect to an earlier 
version of the exemption, that it covered "investigatory files 
in general, but is limited in time of application" (S. Rep. 
No. 1219, supra, p. 14). The net effect of the amendments 
later added at the suggestion of Senator Humphrey (supra, pp. 65-67) 
was to retain the broad exemption for "4 nvestigatory files in 
general" while adding a provision that particular parts of 


investigatory files, i.e., so-called Jencks Act materials 


(statements of witnesses needed for cross-examination purposes ) 


48 celoneta Shoe Corp. v. Compton, 271 F. Supp. 591 (D.P.R., 
1 9537 Clement Brothers Co. v. N.L.R.B., 282 F. Supp. 540 (N.D.Ga., 
19 


could be obtained. Thus, the legislative history shows that 
Exemption 7 covers investigatory files "in general," and that 
it is not limited to adjudicative proceedings. It also demon- 
strates the lack of merit in plaintiff's suggestion that Ex- 
emption 7 is limited to statements of witnesses. Obviously, 
the files that an agency compiles in connection with an in- 
vestigation of law violations (e.g., securities law violations ) 
will include a great deal of material other than "statements 
of witnesses." 

Moreover, the current rulemaking proceedings developed 
out of investigations of individual companies against some of 
whom adjudicatory proceedings were commenced and later with- 
drawn (supra,ppS9 ). Future adjudicatory proceedings may be 
conducted against plaintiff or other analgesics manufacturers, 
regardiess of whether or not a Trade Regulation Rule is adopted 
(Supra,p.9,fn.8) Indeed, plaintiff's complaint expressly states 
that it seeks discovery in order to prepare itself for "any 
subsequent adjudicative proceeding * * *" (App. 12). The 
affidavit submitted by a Commission attorney, Mr. McDonough, 
demonstrates the serious prejudice to the Commission's investi- 


gations that would result if plaintiff's discovery demands were 


7 See, Collins v. The Federal Highway Administration, Civ. 
tion No. 6486, E.D. Va., decided oe 20, 1906, where the 
court held that Exemption 7 applied to the reports, in their 
entirety, of an investigation conducted by Federal Highway 
Administration employees to determine whether violations of 
law (false statements, conflictsof interest, etc.) occurred in 
the administration of a Virginia Federal-Aid Highway Project. 


granted (supra,ppa-21). In these circumstances, the rationale 


of Exemption 7 is fully applicable here, 

3. As seen above, there are two separate reasons which 
Justify the district court's dismissal of plaintiff's claim 
under the Freedom of Information Act: (1) plaintiff failed to 
request "identifiable records" and (2) plaintiff's broad dis- 
covery demands constitute, in effect, a request for the 
Commission's investigatory files, which are exempt from dis- 
closure under Exemption 7. We now show that the district court's 
decision should be affirmed for a third reason -- viz., that the 
court, considering the broadness and unreasonable nature of 
plaintiff's demand, properly concluded, in the exercise of its 
discretion, that it would not be equitable and appropriate to 
grant the injunctive relief sought by plaintiff. 

The new Public Information Section provides that the 
district court "has jurisdiction to enjoin the agency from 
withholding agency records and to order the production of any 
agency records improperly withheld from the complainant." 5 
U.S.C. 552(a)(3). As stated y the House Government Operations 
Committee, under this provision, "The Court will have authority 
whenever it considers such action equitable and appropriate to 
enjoin the agency from withholding its records and to order the 
production of agency records wrongfully withheld" (H.R. Rep. No. 
1497, supra, p. 9) (Emphasis added). See, also, the Attorney 
General's Memorandum, supra, p. 28: 
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. The injunction is an equitable remedy. 
ane {T]he district court is free to exercise 
the traditional discretion of a court of equity 
in determining whether or not the relief sought 
by the plaintiff should be granted. In making 
such determination the court can be expected to 
weigh the customary considerations as to whether 
an injunction or similar relief is equitable and 
appropriate, including the purposes and needs of 
the plaintiff, the burdens involved, and the 
importance to the public interest of ae Govern- 
ment's reason for nondisclosure. * * 


Accord: Davis, "The Information Act: A Preliminary Analysis, " 
3h U. Chi. L. Rev. 761, 767 (1967) 2% . 

As noted above, the district court, in its opinion, commented 
on the broadness of plaintiff's demand, and on the burden which 


4t would place upon the Federal Trade Commission (App. 120-121). 


The court also noted that plaintiff's "blanket and dragnet 


de " covered many items which were specifically exempted from 


50 / Professor Davis writes: 


The Information Act contains no mandatory 
provision for its judicial enforcement. The 
key words are: "Upon complaint, the district 
court . . . shall have jurisdiction to enjoin 
the agency from withholding of agency records 
and to order the production of any agéncy 
records improperly withheld form the complain{ant]." 
he court has dui sdl ction to cuore it is not 

© enforce. Furthermore e wo 

"enjoin" is enough to invoke the traditions of 
equity. And an equity court by its intrinsic 
nature has a discretionary power refuse to 
par cipate in bring = about res at are 


consistent with so eg able practice. 


* * * * * 


The equity practice is clear and strong. 
The court that has jurisdiction to enforce 
the Information Act also has jurisdiction to 
refuse to enforce it whenever equity traditions 
so require [Emphasis added]. 


a ies 


disclosure under the Act (ibid.). The court concluded (App. 
121-122): 


For all of these reasons it is clear that 
the demand made in this case is far too broad, 
and far too general, and calls for documents to 
be furnished and things to be done not conten- 
plated within the statute. The Federal Trade 
Commission should not be put to the burden of 
selecting those matters which are properly sub- 
ject to disclosure out of the vast morass of 
material that obviously is not Subject to the 
provisions of the Act. 

We demonstrated (pp. 57, et seq.) that the district court 
properly objected to the "blanket and dragnet" demand made 
by plaintiff in this case. We now show that the court was 
correct in its view that many of the items included in plain- 
tiff's demand are specifically exempted from disclosure under 
the Act. In these circumstances, we think that the court 
could properly conclude, in the exercise of its discretion, that 
plaintiff's request for injunctive relief should be dented. 

a. The affidavit of a Commission attorney, Mr. McDonough, 
Stated that plaintiff's broad demand would encompass special 
reports filed by plaintiff's competitors pursuant to Section 6(b) 
of the Federal Trade Commission Act, and that much of this 
material "relates to product formulae, to research and develop- 
ment, to technical and scientific research, and to professional 
opinions in respect to specific analgesic products. Such in- 
formation is in the nature of trade secrets and therefore highly 
confidential" (App. 63-64). Mr. McDonough also noted that 


many of the companies had pointed out the confidential nature 
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of the information being submitted, and that the Commission 
had, under its Rules, received such material as confidential 
4nformation (App. 64). Indeed, Mr. McDonough averred, plaintiff 
4tself had requested the Commission to treat as "highly confi- 
dential" the reports which it furnished the Commission during 
a similar investigation (App. 64-65). Mr. McDonough concluded 
(App. 65): 
For the Commission to disregard the con- 

fidentiality of information submitted to it 

during investigations might, in Affiant's 

opinion, turn Trade Regulation Rulemaking Pro- 

ceedings into vehicles of industrial espionage 

whereby competitors could derive a substantial 

competitive advantage from free and open access 

to competitor's business secrets. Further, in 

Affiant's opinion, free and open access to 

competitive information in the Commission's files 

* * * would unquestionably hamper the free flow 

of information between the Commission and members 

of industry, or any other informed source * * *. 

The foregoing records plainly fall within the statutory 
exemption for "trade secrets and commercial or financial in- 
formation obtained from any person and privileged or confi- 
dential." 5 U.S.C. 552(b)(4). By this exemption (No. 4), 
Congress intended to protect from disclosure "4 nformation 
which is given an agency in confidence, since @ citizen must 
be able to confide in his Government. Moreover, where the 
Government has obligated itself in good faith not to disclose 
documents or information which it receives, it should be able 


to honor such obligations" (H.R. Rep. No. 1497, supra, p. 10). 


ae See,also, the President's statement on signing the Public 
ormation Section into law: "A citizen must be able in con- 
fidence to complain to his Government and to provide informa- 
tion * * *" (2 Weekly Compilation of Presidential Documents 895 
(July 11, 19 6). 


Size 


As the Senate Judiciary Committee emphasized, Exemption 4 “is 
necessary to protect the confidentiality of information which is 
obtained by the Government through questionnaires or other in- 
quiries, but which would customarily not be released to the public 
by the person from whom it was obtained" (S. Rep. No. 813, supra, p.9). 
The confidential business data submitted by plaintiff's competitors, 
which the Commission received in confidence, plainly fall within 
the language and rationale of Exemption 4. 

Plaintiff argues (Brief, pp. 15-16) that a "trial" is 
required to determine whether the confidential business data 
here involved are "trade secrets" in some technical sense. 
But whether or not the materials be "trade secrets,” they are 
assuredly "commereial or financial information, "22/ Moreover, 
the materials are "privileged or confidential" not only under 
the Commission's Rules, but also under the decisions of the 


53 
courts. Exemption 4, therefore, is clearly applicable. 


52 / As noted above, Congress plainly intended that all materials 
submitted in confidence to the Government be exempted from dis- 
closure. Since the material here involved is certainly "commercial 
or financial," the Court need not decide whether non-commercial 
or non-financial information is exempted. See Barceloneta Shoe 
Corp. v. Compton, supra, 271 F. Supp. at 594, holding that Ex- 
emption 4 applies to statements given in confidence to NLRB in- 
vestigators. See,also, The Tobacco Institute v. F.T.C., Civil 
Action No. 3035-67, D.D.C., decided April Il, 1968, holding that 
Exemption 4 applies to questionnaires on the subject of health 
and smoking, for which confidential treatment had been requested 
by the responding individuals and organizations. The court thus 
rejected plaintiff's argument that Exemption 4 is limited to 
"sensitive business materials." 


See Graber Mfg. Co. v. Dixon, 223 F. Supp. 1020, 1023 (D.D.c., 
63)( "business secrets" held confidential); F.T.C. v. Bowman, 


149 F. Supp. 624, 6300631 (N.D, Ill. 1957), affirmed on other 
unds, B F. 2a i 6 tt f T) Ties regents at business information" 
iieontinized on next page) 
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®. Mr. McDonough's affidavit also noted that plaintiff's 
broad demand would encompass "intra-agency memoranda con- 
sisting of work product of attorneys, scientific advisors and 
other members of the staff of the Federal Trade Commission" 
(App. 66). He explained that the confidentiality of such 
materials must be maintained to "protect the integrity of the 
administrative decision-making process and to encourage a full 
and frank exchange of opinions between government officials and 
between subordinates and their superiors concerning adminis- 


trative action" (ibid.). There can be little doubt that the 


district court was correct in concluding that such materials 
fall within the statutory exemption for "inter-agency or intra- 
agency memorandums or letters which would not be available by 
law to a party other than an agency in litigation with the 
agency" (5 U.S.C. 552(b)(5)). 

Contrary to the views of plaintiff (Brief, pp. 28-34), as 
this Court has frequently recognized, a privilege "obtains with 
respect to intra-governmental documents reflecting advisory 
opinions, recommendations and deliberations comprising part of 
& process by which governmental decisions and policies are 


formulated," Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 
4O F.R.D. 318, 324 (D.D.C., 1966), affirmed per curiam sub nom. 


continued from previous page. 
need not be disclosed); F.T.C. v. Menzies, 145 F. Supp. 164, 
171 (D. Mont., 1956), affirmed, 242 F. od 81 (C.A. aye 
certiorari denied, 353 U.S. 957 ("business secrets" held 
confidential ). 
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V.E.B. Carl Zeiss Jena v. Clark, "for the reasons stated in" 

the district court opinion, 128 U.S. App. D.C. 10, 384 F. 24 979 
(1967), certiorari denied, 389 U.S. 952. See also, Boeing 
Airplane Co. v. Coggeshall, 108 U.S. App. D.C. 106, 280 F. 24 
654, 660 (C.A.D.C., 1960); Machin v. Zuckert, 114 U.S. App. 

D.C. 335, 338, 316 F. 2d 336, 339 (C.A.D.C., 1963), certiorari 


denied, 375 U.S. 896; United States v. Morgan, 313 U.S. 409 
(1941) 2/ : 


5t/ The Court in Morgan stated (313 U.S. at 422): 


* * *[T]he short of the business is that 
the Secretary should never have 
to this examination. 


Morgan v. United 
uch an examina- 


the court expressed the opinion 
interest," without violating 
the Examiner could be subpoenaed to testify. 
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Moreover, as this Court also recognized in Freeman v. 


Seligson, U.S. App. D.C. F. 2d » Nos. 20,478 


ay 
and 20,482, decided June 28, 1968, the legislative history of 

the Freedom of Information Act demonstrates that, in enacting 

Exemption 5, Congress intended "to hold the line on disclosure 
of materials of this sort" -- i.e., materials dealing with 


"advisory opinions, recommendations and deliberations * * *" 


55 / 
(Slip Op.,pp. 19-20). In short, as the House Government 


Operations Committee recognized, materials dealing with ad- 
visory opinions, recommendations and deliberations would not 
"noutinely be disclosed to a private party through the dis- 
covery process in litigation with the agency," and therefore 
are not “available to the general public” under Exemption 5 


(H.R. Rep. No. 1497, supra,p. 10). See Attorney General's 
Memorandum, supra, p. 35. Plaintiff's attempt to secure such 


This Court in Seligson noted (Slip Op.,p. 20, fn. 705 
emphasis added): 


Within one exemption are "[i]nter- 
agency or intra-agency memorandums or. letters 
which would not be available by law to a pri- 
vate party in litigation with ra Sa * & % 
a 


As the House report points out, gency wit- 
nesses ued that a full and frank exchange Of 
opinions would be impossible i: all intérnar 
communications were made public. ey convended, 
and with merit, that advise Prom Star’ assistants 
and the exchange of ideas among agency personnel 
would not be completely TTank if they Were TOrced 
to ‘operate In =z TTshooal ~t Moreover, a Govern- 
Ment agency cannot always operate effectively if 
4t 1s required to disclose documents or informa- 
tion which it has received or generated before 
it completes the process of awarding a contract 
or issuing an order, decision or regulation." 
H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966). 
See also S. Rep. No. 813, 89th Cong., 2d Sess. 9 
(1965). 
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materials from the Federal Trade Commission in the instant case 
is thus directly in conflict with the language and ' policy of 
Exemption 5. 28/ 

c. Finally, as noted above (pp. 64, ét seq.), plaintiff's demand 
seeks to obtain materials compiled by the Commission in the 
course of its investigation of the analgesics industry —- @.£.; 
special reports submitted by plaintiff's competitors. As we 
demonstrated above ( ibid. ), plaintiff's demand is contrary 
to the statutory exemption for "investigatory files compiled 
for law enforcement purposes except to the extent available 


by law to a party other than an agency." 5 U.S.C. 552(b)(7). 


56/ ongytcan Mail Line, Ltd. 3 See U.S. iee p. D.C. 
2d (Cc. A.D.C., No. 091, deci ided epruary 17, 19ea)> 


peta" merely that where "an Saatchi agency * * * [takes] 
* e affirmative action against a private party ie means of a 
decision in which it states that the only basis for such action 
is a certain specified memorandum,” the agency may not "refuse 
to disclose the memorandum to the party affected by the action” 
(Slip Op., p. 7). In the instant case, the Federal Trade 
Commission hes not rendered any decision or taken any final 
action against plaintiff or nony other party. Moreover, the 
Commission has stated that "any evidentiary materials upon 
which it intends to rely as supporting the basis" for any 
Trade Regulation Rule that may be adopted, "will be made a part 
of the public record,’ and that all affected parties will have 
an adequate opportunity to "present opposing views, data or 
arguments" with respect to such materials (App. eo 


CONCLUSION 
For the foregoing reasons, the district court's order 
should be affirmed. 
Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


MORTON HOLLANDER, 
LEONARD SCHAITMAN, 


Attorneys 
De artment of Justice, 
Washington, D.C. 20530. 
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APPENDIX 


STATUTES INVOLVED 


1. The Federal Trade Commission Act, 15 U. s. Cc. 41, et seq., 
provides in pertinent part: 


§ 45. Unfair methods of competition unlawful; 
prevention by Reece 


(a) Declaration of Serianersens powe: 
to prohibit unfair practices. 


(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts 
or practices in commerce, are vecreres 
unlawful. : 


* * * * * 


(6) The Commission is amnonered 
and directed to prevent persons, 
partnerships, or corporations * *, * 
from using unfair methods of competition 
in commerce and unfair or deceptive acts 
or practices in commerce. 


* * * * * 


(b) Proceeding by Commission; modifying . 
and setting aside orders. 


Whenever the Commission shall have 
reason to believe that any such person, 
partnership, or corporation has been or is 
using any unfair method of competition or 
unfair or deceptive act or practice in 
commerce, and if it shall appear to the 
Commission that a proceeding by it in 
respect thereof would be to the interest 
of the public, it shall issue and serve 
upon such person, partnership, or corporation 
a complaint stating its charges in that 
respect * * * 


* 


(c) Review of order; rehearing. 


Any person, partnership, or corporation 
required by an order of the Commission to 
cease and desist from using any method of 
competition or act or practice may obtain 
a review of such order in the court of 
appeals of the United States * * * 


* * * * * 


(g) Finality of order. 


An order of the Commission to cease and 
desist shall become final -- 


(1) Upon the expiration of the 
time allowed for filing a petition 
for review, if no such petition has 
been duly filed within such time * * *, 


* * * * * 


(1) Penalty for violation of order. 


Any person, partnership, or corporation 
who violates an order of the Commission to 
cease and desist after it has become final, 
and while such order is in effect, shall 
forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each 
violation, which shall accrue to the United 
States and may be recovered in a civil 
action brought by the United States. * * * 


* * * * * 


Additional powers of commission. 
The commission shall also have power -- 


(a) Investigation of corporations. 


To gather and compile information 
concerning, and to investigate from 
time to time the organization, business, 
conduct, practices, and management of 
any corporation engaged in commerce, 
excepting banks and common carriers 
subject to the Act to regulate commerce, 
and its relation to other corporations 
and to individuals, associations, and 
partnerships. 
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(b) Reports by corporations. 


To require, by general or special 
orders, corporations engaged in 
commerce, excepting banks and common 
carriers subject to the Act to regulate 
commerce, or any class of them, or any 
of them, respectively, to file with 
the commission. in such form as the 
commission may prescribe annual or 
special, or both annual and special, 
reports or answers in writing to 
specific questions, furnishing to the 
commission such information as it may 
require as to the organization, 
business, conduct, practices, management, 
and relation to other corporations, 
partnerships, and individuals of the 
respective corporations filing such 
reports or answers in writing. * * * 


* * * * * 


(f) Publication of information; reports. 


To make public from time to time 
such portions of the information | 
obtained by it hereunder, except 

trade secrets and names of customers, 
as it shall deem expedient in the 
public interest; and to make annual 

and special reports to the Congress 

and to submit therewith recommendations 
for additional legislation; and to’ 
provide for the publication of its 
reports and decisions in such form 

and manner as may be best adapted 

for public information and use. 


(g) Classification of corporations; 
regulations. 


From time to time to classify 
corporations and to make rules and: 
regulations for the purpose of 
carrying out the provisions of 
sections 41-46 and 47-58 of this 
title. 


* * 


§ 52. Dissemination of false advertisements. 
(a) Unlawfulness. 


; It shall be unlawful for any person, 
partnership, or corporation to disseminate, 
or cause to be disseminated, any false 
advertisement -- 


* * * * * 


(2) By any means, for the 
purpose of inducing,or which 
is likely to induce, directly 
or indirectly, the purchase in 
commerce of food, drugs, devices, 
or cosmetics. 


(>) Unfair or deceptive act or practice. 


The dissemination or the causing to 
pe disseminated of any false advertisement 
within the provisions of subsection (a) of 
this section shall be an unfair or deceptive 
act or practice in commerce within the 
meaning of section 45 of this title. 


2. The Public Information Section to the Administrative 


Procedure Act, 5 U.S.C. 552 (Supp. III, 1965-1967), provides: 


§ 552. Public information; agency rules, opinions, orders 
records, and proceedings. 


(a) Each agency shall make available to the public 
information as follows: 


(1) Each agency shall separately state and currently 
publish in the Federal Register for the guidance of 
the public -- 


{A) descriptions of its central and field 
organization and the established places at which, 
the employees (and in the case of a uniformed 
service, the members) from whom, and the methods 
whereby, the public may obtain information, make 
submittals or requests, or obtain decisions; 


(B) statements of the general course and method 
by which its functions are channeled and determined, 
including the nature and requirements of all formal 
and informal procedures available; 


a 


(C) rules of procedure, descriptions of forms 
available or the places at which forms may be ob- 
tained, and instructions as to the scope and con- 
tents of all papers, reports, or examinations; 


(D) substantive rules of general applicability 
adopted as authorized by law, and statements of 
general policy or interpretations of general appli- 
cability formulated and adopted by the agency; and 


(E) each amendment, revision or repeal of the 
foregoing. 


Except to the extent that a person has actual and 
timely notice of the terms thereof, a person may not in 
any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the 
Federal Register and not so published. For the purpose 
of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published 
in the Federal Register when incorporated by reference 
therein with the approval of the Director of the Federal 
Register. 


(2) Each agency, in accordance with published rules, 
Shall make available for public inspection and copying -- 


(A) final opinions, including concurring and 
dissenting opinions, as well as orders, made in 
the adjudication of cases; 


(B) those statements of policy and interpre- 
tations which have been adopted by the agency and 
are not published in the Federal Register; and 


(C) administrative staff manuals and instruc- 
tions to staff that affect a member of the public; 


unless the materials are promptly published and copies 
offered for sale. To the extent required to prevent a 
clearly unwarranted invasion of personal privacy, an agency 
may delete identifying details when it makes available 

or publishes an opinion, statement of policy, interpretation, 
or staff manual or instruction. However, in each case 

the justification for the deletion shall be explained fully 
in writing. Each agency also shall maintain and make avail- 
able for public inspection and copying a current index 
providing identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1967, 
and required by this paragraph to be made available or 
published. A final order, opinion, statement of policy, 
interpretation, or staff manual or instruction that affects 
@ member of the public may be relied on, used, or cited as 
Se by an agency against a party other than an agency 
only -- 


- 5a - 


(4) it has been indexed and either made available 
or published as provided by this paragraph; 


or 


(11) the party has actual and timely notice of the 
terms thereof. 


(3) Except with respect to the records made available 
under paragraphs (1) and (2) of this subsection, each 
agency, on request for identifiable records made in 
accordance with published ruies stating the time, 
place, fees to the extent authorized by statute, and 

- procedure to be followed, shall make the records 
promptly available to any person. On complaint, 
the district court of the United States in the district 
in which the complainant resides, or has his principal 
place of business, or in which the agency records are 
situated, has jurisdiction to enjoin the agency from 
withholding agency records and to order the production 
of any agency records improperly withheld from the 
complainlant] in such @ case the court shall determine 
the matter de novo and the burden is on the agency to 
sustain its action. In the event of noncompliance 
with the order of the court, the district court may 
punish for contempt the responsible employee, and in 
the case of a uniformed service, the responsible 
member. Except as to causes the court considers of 
greater importance, proceedings before the district 
eourt, as authorized by this paragraph, take pre- 
cedence on the docket over all other causes and shall 
pe assigned for hearing and trial at the earliest 
practicable date and expedited in every way. 


(4) Each agency having more than one member shall 
maintain and make available for public inspection 
a record of the final votes of each member in every 
agency proceeding. 


(bd) This section does not apply to matters that 
are-- 


(1) specifically required by Executive order to 
be kept secret in the interest of the national de- 
fense or foreign policy; 


(2) related solely to the internal personnel rules 
and practices of an agency; 


(3) specifically exempted from disclosure by 
statute; - 


Eien 


(4) trade secrets and commercial or financial 
information obtained from a person and privileged 
or confidential; 


(5). inter-agency or intra-agency memorandums or 
letters which would not be available by law to a 
party other than an agency in litigation with the 
agency; 


(6) personnel and medical files and similar 
files the disclosure of which would constitute 
a clearly unwarranted invasion of personal privacy; 


: (7) investigatory files compiled for law enforce- 
ment purposes except to the extent available by law 
to a party other than an agency; 


(8) contained in or related to examination, op- 
erating, or condition reports prepared by, on be- 
half of, or for the use of an agency responsible 
for the regulation or supervision of financial in- 
stitutions; or 


(9) geological and geophysical information and 
data, including maps, concerning wells. 


(c) This section does not authorize withholding 
of information or limit the availability of records to 
the public, except as specifically stated in this sec- 
tion. This section is not authority to withhold infor- 
mation from Congress. 


